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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agricul- 
ture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under 
the applicable statutes, can be made by the Secretary of Agricul- 
ture, or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seqg.), the Grain Standards Act (7 U.S.C. 
1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and de- 
cision numbers, for example, D-578; S. 1150. Such citation of a case 
in these volumes generally indicates that the decision is not published 
in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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BERTOVICH, JOHN, et al, d/b/a HILLCREsT DAIry, 
AMA Docket No. M 36-6. Order provisions— 
challenges to—Producer-handler exemption— 
loss for specified period—Order provisions— 
application in accordance with law—Dismissal 
of petition “ JOG dole, Soe 


(No. 17,600) 


In re JOHN BERTOVICH, FRANK BERTOVICH, MICHAEL 
BERTOVICH, ANN BERTOVICH, ROSE BERTOVICH, 
MARY SLOGICK, and CATHERINE KUBINCANEK, d/b/a 
HILLCREST DAIRY. AMA Docket No. M 36-6. Decided 
February 16, 1977. 


Order provisions—challenges to—Producer-handler 

exemption—loss of for specified period—Order 

Provisions—applications of in accordance with 
law—Petition dismissed 


Where the market administrator’s application of the order provisions chal- 
langed by petitioners herein in accordance with law, the relief requested 
by petitioners is denied, and the petition is dismissed. 


Dorothea A. Baker, Administrative Law Judge. 
John B. Carroll, Syracuse, N. Y. for petitioners. 
Thomas R. Clark, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is an appeal to the Judicial Officer by petitioners from an 
initial decision filed under the Agricultural Marketing Agreement 
Act of 1937, as amended, by Administrative Law Judge Dorothea 
A. Baker on November 9, 1976, denying the relief requested by 
petitioners. Final administrative authority to decide the Depart- 
ment’s cases subject to the Administrative Procedure Act has 
been delegated to the Judicial Officer (38 F.R. 10795; 42 F.R. 
4395) .* 


Oral argument before the Judicial Officer, which is discretion- 
ary (7 CFR 900..65 (b) (1), was requested by petitioners, but is 
denied inasmuch as the issues have been thoroughly briefed and 
the applicable law is well settled. See National Labor Relations 
Board v. Clausen, 188 F.2d 489, 444 (C.A.), certiorari denied, 
342 U.S. 868. 


Petitioners instituted this action to review a determination by 
the Market Administrator of the Federal Milk Order regulating 
the handling of milk in the Eastern Ohio-Western Pennsylvania 
marketing area (7 CFR Part 1036). The Market Administrator 


* The office of Judicial Officer is a career position established pursuant to the Act of April 4, 


1940 (7 U.S.C. 450c-450-g), and Reorganization Plan No. 2 of 1953 (5 U.S.C, 1970 ed., Appendix» 
p. 550). 
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determined that petitioners lost their producer-handler exemption 
under the Order during the period January 1974 through March 
1975 because petitioners received milk during that period which 
was “diverted” from McWreath Dairy, a pool plant under the 
Order, i.e., such milk was purchased from McWreath Dairy but 
was hauled directly from the dairy farms to petitioners‘ plant. 
As a result of losing their exemption, petitioners incurred an Or- 
der obligation of $11,152.94. 


The petitioners contend that the milk received from the dairy 
farms was delivered first to McWreath Dairy and then “trans- 
ferred” to petitioners’ plant.** It makes a big difference, under 
the Order provisions, whether the milk from the dairy farms went 
first to McWreath Dairy before being “transferred” to petitioners’ 
plant. If such milk had gone first to the McWreath Dairy pool 
plant, the milk would have been “pooled” by that plant, and all 
producers in the area would have received the benefit of petition- 
ers’ Class I use of such milk. However, if the milk was not first 
received at the McWreath Dairy pool plant, unless the milk is 
“pooled” at petitioners’ plant (which would happen only if peti- 
tioners lost their producer-handler exemption during the months 
involved herein), the producers in the area would completely lose 
the benefit of thi Class I usage of their milk (see 7 CFR 1036.10 
1036.13, 1036.42 (b) ).*** 


Judge Baker, who saw and heard the witnesses testify, did not 
believe John Bertovich’s testimonw that he hauled the milk from 
the dairy farms to the McWreath Dairy pool plant before hauling 
it to his own plant. Judge Baker’s findings of fact are entitled 
to particular respect since they turn on her evaluation of Mr. 
Bertovich’s credibility. See Ward v. N.L.R.B., 462 F.2d 8, 11-13 
C.A. 5); Fairbank v. Hardin, 429 F.2d 264, 268 (C.A. 9), NLRB 
v. Majestic Weaving Co., 335 F.2d 854, 859 (C.A. 2); Cella v. 
United States, 208 F.2d 788, 788 (C.A. 7), certiorari denied, 347 
U.S. 1016; National Labor Relations Board v. Swinerton, 202 F.2d 
511, 514 (C.A. 9, certiorari denied, 346 U.S. 814; National Labor 
Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 (C.A. 2). 


** “ “Pransfer’ is the term used to describe the movement of fluid milk products from a 
plant to another plant. ‘Diversion’ is the term used to describe the movement of producer milk 
from a farm to a plant other than the plant it is normally associated with and such movement 
is at the direction and for the account of the handler responsible for such movement” (Ex, 2). 
*** McWreath Dairy accounted to the pool as if the milk had been received at its plant, but 
since the milk was not in fact received at its plant, the Market Administrator could not law- 
fully permit the milk to be pooled by McWreath Dairy. 
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An important point involving John Bertovich’s credibility re- 
lates to when he dated the sales tickets which he prepared relating 
to the milk allegedly hauled to McWreath Dairy before being 
hauled to petitioners’ plant. John Bertovich testified at the hear- 
ing that the sales slips might be dated Monday as to milk which 
he delivered to McWreath Dairy on Friday, if it involved a small 
amount of milk (Tr. 216). However, three witnesses for com- 
plainant testified that John Bertovich stated categorically that 
he dated the sales tickets on the same date that he delivered the 
milk to MeWreath Dairy (Tr. 145-146, 255, 258, 272-273, 288- 
289).*** This matter is significant because petitioners have only 
one truck which they use for hauling their own miik and the milk 
of the other dairy farmers; and this same truck is used by peti- 
tioners as a holding tank from which their own milk is bottled 
if they picked up milk from other dairy farms on Friday and did 
not deliver it to McWreath Dairy until Monday, that milk neces- 
sarily was used during their bottling operations on Friday or 
Saturday. 


Another significant circumstance, in this respect, relates to 
whether John Bertovich hauled milk from dairy farms to the Mc- 
Wreath Dairy plant on Monday, March 17, 1975, before hauling 
it to petitioners’ plant. Petitioners contend that milk picked up 
from dairy farms by John Bertovich on Sunday, March 16, 1975, 
was delivered by him to McWreath Dairy on Monday, March 17, 
1975, before it was hauled to petitioners’ plant. However, two of 
respondent’s employeers were at the McWreath Dairy plant all 
day on Monday, March 17, and observed that John Bertovich did 
during the processing operation at their dairy plant. Since peti- 
not come to the plant that day to unload milk. They arrived at the 
plant at about 8:45 a.m. and asked whether John Bertovich had 
been there. They were advised that he had not been to the plant 
that morning. All during the day they continued to watch for his 
truck. Around noon of that day, they were advised by Mr. Little- 
ton, of McWreath Dairy, that he had talked to John Bertovich on 
the telephone, and that John Bertovich was not coming to the 
plant that day with milk (Tr. 120-124, 127-128, 131-132, 250-251). 
Hence on this Monday when John Bertovich contends (and the 
records purport to show) that he delivered milk to the McWreath 
Dairy, convincing evidence shows that he did not deliver milk to 
McWreath Dairy that day. 


***#* Also, the record contains 10 instances where sales tickets for small amounts of milk de- 
livered to McWreath Dairy by petitioners are dated on a Friday (Ex. 5; March, May (3), July, 
August (2) and September 1974, and March 1975 (2)). 
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Moreover, respondent’s two employees who observed that John 
Bertovich did not deliver milk to the McWreath Dairy plant on 
Monday, March 17, 1975, spoke to Mr. Bertovich at the McWreath 
Dairy plant on Thursday, March 20, 1975; and one of them, Mr. 
Davis, asked him whether he had delivered milk to McWreath 
Dairy on Monday, March 17, 1975. He replied that he had not (Tr. 
146-147, 256). At the hearing in this proceeding, John Bertovich 
testified that the “way I understood the question was Mr. Daivs 
asked me if I was in on Monday [i.e., March 17, 1975] between 
8:30 and 9:30, and I told him ‘No’” (Tr. 208). However, John 
Bertovich had a different explanation as to this matter at a meet- 
ing with the Market Administrator and other Government em- 
ployees on April 9, 1975. At that meeting, when asked about his 
statement on March 20, 1975, that he had not delivered milk to 
McWreath Dairy on Monday, March 17, 1975, he replied: “Well, I 
thought you meant some other Monday” (Tr. 257, 268, 288). 


Based on a careful review of the entire record in this case, Judge 
Baker’s findings of fact are fully supported by the record in this 
case, and her conclusions of law are well supported by prior deci- 
sions. Accordingly, her initial decision and order, with trivial 
changes, is adopted as the final Decision and Order herein. 


The petitioners complain that the Market Administrator inter- 
preted the provisions in the Order relating to the “diversion” and 
“transfer” of milk from a pool] plant. However, the Market Ad- 
ministrator is the official responsible for administering the Or- 
der and he is specifically authorized to make “rules and regula- 
tions to effectuate the terms and provisions of the order” (7 CFR 
1000.3 (b) (2)). It is well settled that an official who is respon- 
sible for administering a regulatory program has authority to 
interpret the provisions of the statute and regulations. Moreever, 
the interpretation of such an official is entitled to great weight. 
Lawson Milk Company v. Freeman, 358 F2d 647, 650 )C.A. 6); 
Allen M. Campbell Co. Gen. Con., Inc. v. Lloyd Wood Const. Co., 
Inc., 446 F.2d 261, 265 )C.A. 5). See, also, Udall v. Tallman, 380 
USS. 1, 16-17; Bowles v. Seminole Rock Co., 325 U.S. 410, 413-414; 
Federal Comm’n v. Broadcasting Company, 209 U.S. 134, 143, fn. 
6; Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 335; 
United Truck Lines v. Interstate Commerce Commission, 189 F.2d 
816, 817 (C.A. 9), certiorari denied, 342 U.S. 830; L. Gillarde Co. 
v. Joseph Martinelli & Co., Inc., 169 F.2d 60, 60-61 (C.A. 1), cer- 
tiorari denied, 335 U.S. 885; Armstrong Co. v. Walling, 161 F.2d 
515, 517 (C.A. 1) ; Superior Packing Co. v. Porter, 156 F.2d 193, 
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195 (C.A. 8), certiorari denied, 329 U.S. 788; Bowles v. Mannie 
& Co., 155 F.2d 129, 133 (C.A. 7), certiorari denied, 329 U.S. 736; 
Bowles v. Cudahy Packing Company, 154 F.2d 891, 892 (C.A. 3); 
In re Yasgur Farms, Inc., 33 Agr Dec 389, 417-418 (1974) ; In re 
Weissglass Dairy Corporation, 32 Agr Dec 1004, 1055 (1978), 
affirmed, Weissglass Gold Seal Dairy Corporation v. Butz, 369 F. 
Supp. 632 (S.D. N.Y.). 


The doctrine of affording considerable weight to the adminis- 
trator’s interpretation is particularly applicable i nthe field of 
milk. As stated by the Court in Queensboro Farms Products v. 
Wickard, 137 F.2d 969, 980 (C.A. 2): 


The Supreme Court has admonished us that inter- 
pretations of a statute b yofficers who, under the 
statute, act in administering it as specialists advised 
by experts must be accorded considerable weight by 
the court. If ever there was a place for that doctrine, 
it is, as to milk, in connection with the administra- 
tion of this Act because of its background and legis- 
lative history. The Supreme Court has, at least in- 
ferentially, so recognized. 


In addition, “producer-handler” status is an exception to the 
general regulatory scheme of the Act, and as such the exception 
must be strictly construed. See Trade Comm’n v. Morton Salt Co., 
334 U.S. 37, 44-45; Phillips Co. v. Walling, 324 U.S. 490, 493; 
Schlemmer v. Buffalo, Rochester &c. Ry., 205 U.S. 1, 10; Detroit 
Edison Co. v. Securities & Exchange Commission 110 F.2d 730, 
739 (C.A. 6), certiorari denied, 314 U.S. 618; Shilkret v. Musi- 
craft Records, 131 F.2d 929, 931 (C.A. 2), certiorari denied, 319 
U.S. 742; In re Yasgur Farms, Inc., 33 Agr Dec 389, 405 (1974) ; 
In re Andrew W. Leonberg, cB Agr Dec 763 800 (1973), appeal 
pending. 


Moreover, the Market Administrator’s interpretation of the 
terms “diversion” and “transfer” are consistent with the construc- 
tion of those terms in most, if not all, of the milk Orders in the 
country (see Tr. 68-69). Specifically, his interpretation is con- 
sistent with the interpretation of the same terms in In re Michaels 
Dairies, Inc., 33 Agr Dec 1663, 1664, 1707-1710 (1974), affirmed 
sub nom. Michaels Dairies v. Butz, 34 Agr Dec 1319, 1820, 1323 
(D.C. D.C.), affirmed, F.2d (No. 75-2023, C.A. D.C., 
decided December 17, 1976). 
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In the petition filed by petitioners to initiate this proceeding, 
petitioners allege that the Order provisions which require pay- 
ments of money by them “are without substantial reliable proba- 
tive evidence * * *.” However, in their brief, petitioners fail to 
argue this matter. Although the last sentence of petitioners’ brief 
states: “On all grounds advanced heretofore the petition is re- 
asserted and respectfully submitted,” this is not enough to satisfy 
petitioners’ burden of proving that the Order provisions are not 
adequately supported by the evidence. As stated in In re Vine City 
Dairy, 35 Agr Dec 1335, 1343 (1976) : 


Onbrief, petitioner advanced argument on only two 
of its many points of initial challenge. Only those 
two warrant discussion since, despite the brief’s 
caveat that “all other points urged in petition or in 
the hearing are reasserted herein’, this is an adver- 
sary proceeding with the burden of proof on peti- 
tioner requiring petitioner to demonstrate the valid- 
ity of each basis for overruling agency action it 
would assert. Having neither supplied evidence nor 
otherwise demonstrated such “other po ints”, peti- 
tioner in effect, abandoned them by failing to meet 
this burden which has been held to require more than 
proofs “remote and fanciful’, or “a purported an- 
alogy”. See Wawa Dairy Farms Inc. v. Wickard, 
56 F. Supp. 67, 67, 70, (E.D. Pa. 1944), 3 A.D. 930, 
935, affirmed, 149 F.2d 860 (8rd Cir. 1945), 5 A.D. 
716; and Sterling Davis Dairy v. Freeman, 253 F. 
Supp. 80, 86, (D. N.J. 1965), 24 A.D. 1411, 1418. 


Although it is important as to all issues to follow the principle 
that petitioners have the burden of proof, it is particularly im- 
portant to follow that principle where petitioners contend that 
provisions of a milk Order are not adequately supported by evi- 
dence. This is because the promulgation hearing records relating 
to Federal Milk Orders frequently contain thousands of pages of 
testimony and exhibits. It would place an unwarranted burden on 
respondent, the Administrative Law Judges, and the Judicial 
Officer if petitioners could merely assert, without showing, that 
Order provisions are not supported by evidence. Whenever such 
a contention is made, petitioners’ briefs must analyze the evidence 
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relating to challenged Order provisions and demonstrate that such 
evidence is insufficient to support the challenged provisions.**** 


In the present case, since petitioners must b edeemed to have 
waived their evidentiary challenge by their faiure to specifically 
brief the matter, I have not reviewed the promulgation hearing 
record to determine whether adequate evidence supports the chal- 
lenged Order provisions. Moreover, I assume that such Order 
provisions are adequately supported by the promulgation hearing 
record. See United States v. Rock Royal Co-op., 307 U.S. 533, 567- 
568 (a case under the Act involved herein) ; Thompson v. Con- 
solidated Gas Co., 300 U.S. 55, 69; Pacific States Co. v. White, 
296 U.S. 176, 185-186. 


With respect to all petitioners’ arguments, it is important to 
recognize not only that petitioners have the burden of proving 
that the obligations imposed on petitioners are “not in accordance 
with law,” but, also, that this is not the proper forum for con- 
sistent with the interpretation of the same terms In re Michaels 
terms “diversion” and “transfer” are consistent with the construc- 
sidering the wisdom of the regulatory provisions at issue here. 
As stated in In re Michaels Dairies, Inc., 33 Agr Dec 1663, 1701 
(1974), affirmed, F.2d (No. 75-2023, C.A.D.C., decided 
December 17, 1976) : 


It is well settled that the burden of proof in an 
8c(15) (A) review proceeding rests with the peti- 
tioner. Petitioner in this proceeding has the burden 
of proving that the challenged Order provisions and 
obligations imposed upon it were “not in accordance 
with law” (7 U.S.C. 608¢c(15)(A)). See Lewes 
Dairy, Inc. v. Freeman, 401 F.2d 308, 316-317 (C.A. 
3), certiorari denied, 394 U.S. 929; Boonville Farms 
Cooperative, Inc. v. Freeman, 358 F.2d 681, 682 
(C.A. 2); United States v. Mills, 315 F.2d 828, 836 
838 (C.A. 4), certiorari denied, 374 U.S. 832, 375 
U.S. 819; Windham Creamery, Inc. v. Freeman, 230 
F. Supp. 632, 635-636) D. N.J.), affirmed, (350 F.2d 
978 (C. A. 3), certiorari denied, 382 U.S. 979; Bailey 
Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. 
Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari 
denied, 329 U.S. 788; Wawa Dairy Farms v. Wick- 

“¥##%* Tt is not uncommon for judges and administrative deciding officers not to read the en- 


tire record (particularly parts of the record not cited in briefs or arguments). See Davis, 
Administrative Law Treatise (1958), Vol. 2, §§ 1108-1104, 
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ard, 56 F Supp. 67, 70 (E.D. Pa.), affirmed, 149 
F.2d 860, 862-863 (C.A. 3) ; In re Clyde Lisonbee, 31 
Agriculture Decisions 952, 961 (1972) ; In re Fitch- 
ett Brothers, Inc., 31 Agriculture Decisions 1552, 
1571 (1972). 


tiveness of economic and marketing regulations is- 
sued pursuant to the Act. See In re Independent 
Milk Producer-Distributors’ Assoc., 20 Agriculture 
Decisions 1, 18 (1961); Jn re Charles P. Mosby, 
Jr., d/b/a Cedar Grove Farms, 16 Agriculture De- 
cisions 1209, 1220 (1957), affirmed, Southern Dist. 
Miss., January 5, 1959. See, also, Pacific States Co. 
v. White, 296 U.S. 176, 182. 

If the wisdom of the regulatory program were at issue here 
(which it is not), I would have to consider the questions raised 
by petitioners as to what useful purpose is served by requiring 
them to engage in the uneconomic activity of hauling milk to Mc- 
Wreath Dairy before hauling such milk to their own plant for 
bottling? Why should not the Order be amended to permit milk to 
be pooled by McWreath Dairy if it is “diverted” to petitioners 
(without first coming to the McWreath plant) just as it is pooled 
coming to the McWreath plant) ? 

However, if the wisdom of the Order were at issue here, the 
more important question I would consider is why should peti- 
tioners be exempted from the Order under any circumstances? As 
state in In re Associated Milk Producers, 33 Agr Dec 976, 992- 
993 (1974): 

It is settled that the Secretary is authorized by 
the Act to fully regulate “producer-handlers” even 
if they receive no milk from anyone else (Freeman 
v. Vance, 319 F.2d 841, 842 (C.A. 5), certiorari de- 
nied, 377 U.S. 930; Ideal Farms, Inc. v. Benson, 288 
F.2d 608, 609-618 (C.A. 3), certoriari denied, 372 
U.S. 965). The Secretary is not required to provide 
any exception for “producer-handlers.’’11 

Since the Secretary has statutory authority to 
fully regulate a handler which produces its own 
milk, he manifestly has statutory authority to reg- 
ulate such a handler in certain circumstances, e.g., if 
it stores unapproved milk at its plant as a gratuitous 
bailee. As stated in Queensboro Farms Products v. 
Wickard, 137 F.2d 969, 980 (C.A. 2) : 
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Since the Secretary was not required by 
the Act create any * * * exception, he 
had a wide discretion as to the manner in 
which he contrived it. * * * The Secretary 
cannot, of course, deviate from the require- 
ments of the statute merely to avoid diffi- 
culties of administration or to facilitate 
enforcement of the Act; but when, as a 
matter of grace, he exercises his discretion 
in granting an exception he may properly 
take that factor into account. Considering 
the complexities of administration of such 
an Act, and the plain intention of Congress 
to give the Secretary wide discretion in de- 
vising regional milk plans (and the clas- 
sifications incident thereto), the courts 
must be slow to intrude on his exercise of 
that discretion, if for no other reason than 
that, being inadequately staffed, they are 
incompetent to undertake staffed, they are 
structing and supervising milk market- 
ing programs. 


Footnote 11 of the Associated Milk case, referred to in the pre- 
ceeding quotation, is as follows: 


The “producer-handler” exemption was sharply 
criticized in the Report to the Secretary of Agricul- 
ture by the Federal Milk Order Study Committee 
(1962), p. 57, which states: 


Historically, exemption from regulation 
has been given to certain handlers, par- 
ticularly public-owned processors and pro- 
ducer distributors. Little justification ex- 
ists today for exemption from regulation 
and only under the most unusual circum- 
stances should such exemptions be granted. 


Hence there is a seroius question as to whether producer-han- 
dlers should be exempt from regulation under any circumstances. 
But even if they should be exempt from regulation “under the most 
unusual circumstances,” is there any justification for exempting 
petitioners in the present case, even if the milk from other farmers 
is taken first to the McWreath Dairy plant, since petitioners util- 
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ize the milk of other dairy farmers to such a large extent? Specifi- 
cally during the period from January 1974 through March 1975, 
the period involved in this proceedings, petitioners used more milk 
from others than from their own farm production (Ex. 6). In 
many other Federal Milk Orders a producer-handler is permitted 
to receive only a very small amount of milk from others. As stated 
in In re Associated Milk Producers, 33 Agr Dec. 976, 988-989 
(1974) : 


The economic theory of the “producer-handler” 

exemption is that the “producer-handler” is a self- 
contained production, processing and distribution 
unit who does not share his Class I milk utilizations 
with the other producers supplying milk to the area, 
and does not count on the other producers to meet 
any of his needs. See 34 F.R. 16550-16551; 27 F.R. 
4783; In re Yasgur Farms, Inc., 33 Agriculture De- 
cisions 389, 403-404 (1974). 
It is of the utmost importance under Order No. 131 
that the “producer-handler” receive almost no milk 
from other sources. If the “producer-handler” were 
permitted to receive milk from other sources, he 
could produce the exact quantity of milk for which 
he could find Class I utilizations, and then draw on 
the pool’s surplus milk to meet his peak demands. In 
such circumstances, he would be “riding the pool,” 
i.e., counting on the pool to produce enough surplus 
milk to take care of his peak needs while not shar- 
ing the benefits of his Class I utilizations with the 
the other producers. He could be getting all of the 
advantages of the regulatory program, e.g., stable 
production and marketing conditions in the indus- 
try, and freedom from riots and cutthroat competi- 
tion which existed prior to the program, without 
sharing any of the burdens of the surplus problem 
inherent in this area. 


On the other hand, when the “producer-handler” 
has to produce enough milk to take care of all of his 
own peak Class I needs, the “producer-handler” re- 
ceives only the surplus price (rather than the uni- 
form blended price received by other producers) 
for his surplus milk. Hence the average price the 
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“producer-handler’” would receive from all of his 
milk would, theoretically, be the same as the uniform 
blened price received by all other producers, if the 
other producers produced only enough milk to han- 
dle the peak Class I needs of the market. In practice, 
however, the other producers produce substantial 
additional quantities of surplus milk, and, therefore, 
the “producer-handler” has a distinct economic ad- 
vantage over the other producers. 


In short, I do not believe petitioners would benefit if the wis- 
dom of their exemption from the regulatory program were at issue 
| 5 
here. 


The petitioners argue for the first time in their appeal brief 
that the Secretary should exercise equitable powers to relieve peti- 
tioners from the obligations imposed upon them by the Order. 
Although this issue is raised too late, it is well settled that the 
Market Administrator, the Administrative Law Judges and the 
Judicial Officer have no equitable powers to relieve petitioners 
from obligations imposed by a milk Order. See, e.g., In re J. Reid 
Hoggan, 35 Agr. Dec—(decided December 10, 1976). In addition, 
as explained in In re Associated Milk Producers, 33 Agr Dec 976, 
989 (1974), discussed above, and In re J. Reid Hoggan, 35 Agr. Dec 
—/(decided December 19, 1976), a producer-handler obtains all of 
the benefits of the regulatory program without sharing in any 
of the burdens of the surplus milk problem. Accordingly, it does 
not violate equity to insist that a producer- handler comply strictly 
with the terms of the producer- handler exemption. Where, as 
here, petitioners do not strictly meet the producer-handler ex- 
emption for certain months, they are no worse off than all of the 
other handlers under the milk Order. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a proceeding under section 608c(15) (A) of the Agricul- 
tural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
601 et seq.Q, hereinafter sometimes referred to as the “Act”, in- 
stituted by Petitioners, who contest certain assessments made pur- 
suant to Federal Milk Marketing Order No. 36, as amended (7 
CFR Part 1036, hereinafter sometimes referred to as the 
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“Order”), which regulates the handling of milk in the Eastern 
Ohio-Western Pennsylvania marketing area. 


The petition herein was filed November 28, 1975, and contests 
the determination of the Market Administrator that Petitioners 
were a regulated handler for the period of time from January 1974 
through March 1975 and are, therefore, obligated to the producer- 
settlement fund and for administrative expenses under the Order 
in the amount of $11,152.94 together with such additional amounts 
as may be assessed by reason of nonpayment. The assessments in 
question are contested as being arbitrary, capricious and without 
legal foundation on the grounds that the regulatory provisions of 
the subject Order are without substantial reliable probative evi- 
dence and are not supported by adequate findings and/or are not 
authorized by any provision of the statutes; it is further alleged 
that the regulatory provisions and the statute are a violation of 
the due process and equal protection clauses of the Constitution of 
the United States; that the Secretary of Agricultures does not 
have authority to regulate or to effect regulatory payments on the 
milk of Petitioners; that Petitioners’ plant was not subject to law- 
ful regulation because it is engaged solely in intrastate commerce; 
and that the Petitioners’ property is being confiscated. 


Respondent’s Answer to the Petition was filed December 22, 
1975; an amendment to the Petition was filed February 6, 1976 
and a further amendment to the Petition was filed March 5, 1976. 


An oral hearing was held before Administrative Law Judge 
Dorothea A. Baker on March 30, 1976, in Pittsburgh, Pennsyl- 
vania, at which Petitioners were represented by John B. Carroll, 
Esq., of Carroll, Carroll & Butz, 918 Onondaga Savings Bank 
Building, Syracuse, New York, and Respondent was represented 
by Thomas R. Clark, Esquire, Office of the General Counsel, Uni- 
ted States Department of Agriculture, Washington, D.C. A brief 
was filed on behalf of Petitioners on June 9, 1976, and Respondent 
filed its brief on July 27, 1976. Petitioners filed no reply brief. 


FINDINGS OF FACT 


1. Petitioners, John Bertovich, Frank Bertovich, Michael Berto- 
vich, Ann Bertovich, Rose Bertovich, Mary Slogick and Catherine 
Kubincanek, are a family partnership doing business under the 
name of Hillcrest Dairy with their principal place of business lo- 
cated at 150 James Street Extension, Bentleyville, Pennsylvania, 
15314. As herein pertinent, Petitioners had their own herd pro- 
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duction and produced, processed (bottled) and sold their own 
milk. 


2. Petitioners contest the assessments made by the Market Ad- 
ministrator under Federal Milk Marketing Order No. 36 (7 CFR 
1036) for the period January 1974 through March 1975 totaling 
approximately $11,152.94, together with such additional amounts 
as may be assessed by reason of non-payment. 


8. Prior to the controverted determination and assessment, the 
Market Administrator considered Petitioners to be a “producer- 
handler” under the provisions of Order No. 36, a status they would 
have retained except for the matter involved in this proceeding. 
For the period January 1974 through March of 1975, the Market 
Administrator determined that Petitioners were not entitled to 
a producer-handler status because Petitioner, during said time 
period, were in fact receiving milk directly from the farms of 
three producers: i.e., Producer No. 6, Sustrik; Producer No. 7, 
Meyers; and, Producer No. 134, Shironovich. 


4. During the pertinent period of time from January 1974 
through March 1975, Petitioners filed monthly producer-handler 
reports with the Market Administrator showing receipt of milk 
at Hillcrest Dairy to be limited to own farm production and from 
pool plants. McWreath Dairy was the primary pool plant from 
which Petitioners reported receipt of milk. McWreath Dairy went 
out of business in April 1975. 


5. The Petitioner, John Bertovich, owns a single 1800 gallon 
bulk tank truck which he uses to haul milk from the farms of other 
producers to the Hillcrest Dairy bottling plant and to haul milk 
from Petitioners’ own milk producing barn to their bottling plant. 
Said 1800 gallon bulk tank truck is also used as a holding tank at 
Hillcrest Dairy from which milk is bottled directly during the pro- 
cessing operation. The question of who is the hauler of milk is not 
in issue in this proceeding. 


6. As herein pertinent, Petitioners processed milk at their bot- 
tling plant regularly on Monday, Wednesday, Friday and Satur- 
day of each week during the pertinent period of time and they 
picked up their own production on those days. The truck they used 
they processed directly from the truck into their plant. Milk could 


to pick up their own production was used as a holding tank, and 
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not be stored in the truck for more than 48 hours.1 The audited 
records of Hillcrest Dairy revealed 36 instances during the months 
in question when relatively small quantities (approximately 100 to 
400 gallons) of milk were picked up by John Bertovich at the 
farms of one or more of the producers on a Friday but not re- 
ported as received at McWreath Dairy until the following Monday, 
during which time, on the intervening Saturday, Petitioner’s own 
farm production was picked up by John Bertovich in his truck, 
and bottled from the same truck by Petitioners at their bottling 
plant. 

7. In addition, the audited records showed that in July of 1974 
there were two instances when less than 100 gallons of milk were 
picked up by John Bertovich at producer Myer’s farm on a Tues- 
day but not reported as delivered to McWreath Dairy until the 
following Thursday. On the intervening Wednesday in each in- 
stance, the truck was used to pick-up Petitioners’ own farm pro- 
duction milk and milk was bottled from the same truck by Peti- 
tioners at their bottling plant. 

8. During March and April of 1975 representatives of the Mar- 
ket Administrator audited the books and records at McWreath 
Dairy and at Hillcrest Dairy. Information provided to the Market 
Administrator as a result of these two audits, plus other oral in- 
formation, established that Petitioners had been receiving supple- 
mental shipments of milk directly from the farms of producers 
without such milk first being physically received by McWreath 
Dairy at its plant facility. 

9. The information acquired by the Market Administrator re- 
vealed numerous instances when the milk picked up by John Berto- 
vich at the producers’ farms was transported by Mrs. Bertovich 
directly to Hillcrest Dairy where it was commingled with Peti- 
tioners’ own farm production milk and bottled at least one day be- 
fore it was reported by Mr. Bertovich as being delivered to 
McWreath Dairy. 

10. The milk in question from the aforementioned three pro- 
ducers (Sustrik, Meyers, and Shronovich) was paid for at the 
Market Order Class I price and McWreath Dairy showed said pro- 
ducers on their records to be McWreath Dairy producers, issued 
the checks to the producers and paid and inspected the producers 
as their own. 

1 There is some indication, by inference from Mr. Bertovich’'s testimony, that because Peti- 
tioners’ truck was “insulated” (not refrigerated) that there was a sixty hour period during 


which milk would not “go bad” (Tr. 222). In light of other evidence the 48 hour period is 
found as the holding period for the milk in the truck. 
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11. At no time were the three producers, mentioned above, pro- 
ducers of or for the Petitioners. 


12. Entering into the determination of the Market Adminis- 
trator was the belief that it was not possible for the delivery of 
the producer milk to have been pumped into the McWreath plant 
and pumped back before received at the Petitioners’ plant. 


13. Whether or not the “belief” of the Market Administrator 
referred to in Finding of Fact No. 12, supra, was correct, the pro- 
bative and substantial evidence of record does not disprove the 
Market Administrator’s determination that Petitioners received 
milk from sources other than their own farm production and pool 
plants. 


14. The Petitioners received their raw milk supply from their 
own farm production and from pool handlers and from other milk 
producers. 


15. The evidence of record shows that on Sunday, March 16, 
1975, Petitioner, John Bertovich, picked up milk at the farms of 
three producers. On Monday, March 17, 1975, he picked up milk 
of Petitioners’ own farm production in the same truck and used 
the truck as a holding tank during the milk bottling process. The 
producers’ milk picked up on Sunday was recorded by Mr. John 
Bertovich on a sales slip showing deliverey to McWreath Dairy on 
March 17, 1975. However, the milk was not in fact delivered to 
McWreath Dairy on either Sunday, the 16th or Monday, March 17, 
1975. 


16. In December of 1973, the Market Administrator mailed to 
all handlers and producer-handlers under the Order, a letter in- 
forming them of proposed guidelines with respect to the meaning 
and interpretation of the words: transfer, diversion and receipt. 
Petitioners received a copy of the proposed guidelines. On Decem- 
ber 26, 1973, the Market Administrator issued a letter advising all 
producers and producer-handlers, including Petitioners, that the 
proposed guidelines were adopted and effective. 


17.. During the time period here involved, Petitioners were re- 
ceiving milk directly from producers. Accordingly, the determina- 
tion by the Market Administrator that they were not eligible for 
exempt producer-handler status during the period January 1974 
through March 1975 was in accordance with law. 


18. The interpretation of section 1036.10(b) of the Order to the 
effect that it prohibits the receipt, by a person claiming producer- 
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handler status, of milk “purchased’”’ from a pool handler but “di- 
verted” directly from the producer’s farm to the plant of such per- 
son, is not arbitrary, capricious, nor inconsistent wit hthe other 
provisions of the Order or the purposes thereof. 


19. The challenged sections of Federal Order No. 36 are sup- 
ported by substantial evidence and adequate findings. [See Judi- 
cial Officer’s comments, supra. | 


20. Intrastate handlers of milk are as subject to regulation by 
the Act and the Order as are interstate handlers of milk inas- 
much as the intrastate handler “burdens, obstructs or interferes 
with” the interstate commerce in milk. 


21. The evidence of record does not show any violation of the 
due process and equal protection clauses of the Constitution of the 
United States, nor does it show an unlawful confiscation of prop- 
erty. 


22. On May 16, 1975, the Market Administrator’s office mailed 
to Petitioners, John Bertovich and Frank Bertovich, a billing for 
the Order obligation and on June 20, 1975, the Market Adminis- 
trator’s office mailed to the aforesaid Petitioners a notice of past 
due account. A notice of noncomplaince with the provisions of 
Order No. 36 was mailed to Petitioners on July 3, 1975. The total 
Order obligation of $11,152.94, plus accrued interest, remains un- 
paid to date. 


23. The Secretary of Agriculture does have authority to regu- 
late and to effectuate regulatory payments on the milk of Peti- 
tioners. 


24. In computing the obligation of Petitioners, the Market Ad- 
ministrator applied one of three Class I prices provided for in the 
Order. Class I zone pricing is in conformance with the Act and is 
authorized thereunder. 


25. The Petitioners’ contentions that the Order provisions are 
confiscatory and retroactive are not supported by the evidence of 
record. 


26. The Petitioners in this proceeding have failed to satisfy the 
burden of proof required. 


CONCLUSIONS 


It is now well established that in proceedings pursuant to Sec- 
tion 8c(15) (A) of the Act, the Petitioner has the burden of prov- 
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ing that the determination or action of the Secretary, of which 
complaint is made, is “not in accordance with law.” In re Schepp’s 
Dairy, Inc., (AMA Docket No. M 126-3, October 19, 1976) ; In re 
Boonville Farms Cooperative, Inc., 23 A.D. 383 (1964), afford 
Boonville Farms Cooperative, Inc. v. Freeman, 238 A.D. 1330 
(1964), 358 F. 2d 681 (CA 2d, 1966) ; United States v. Mills, 315 
2d 828 (CA 4th, 1963), cert. den. 375 U.S.819. 


Although the Petition filed herein asserts a number of grounds 
as basis for relief from the challenged assessments, the evidence 
adduced at the oral hearing and the Petitioners, on brief, focus 
their arguments to two principal points of contention. 


One argument advanced by Petitioners is that the Class I price 
is four prices, which is asserted to be in violation of 7 U.S.C. 608c 
because it allegedly is not a uniform price to all handlers and be- 
cause the cost of the product i na properly defined marketing area 
can not be varied by location without raising a question as to 
whether the order was properly promulgated for a properly de- 
fined marketing area. 


The Petitioners have not pursued this contention, other than 
asserting it, nor have they offered any evidence or persuasive legal 
reasons as to its merit. We find this challenge to be without merit 
and conclude that Class I zone pricing is in conformance with the 
Act and that the location adjustment herein, the application of 
which Petitioners resist, is legal. 


Petitioners, basic and principal challenge goes to whether or not 
the determination of the Market Administrator to terminate Peti- 
tioners’ status as a producer-handler, for the time period here in 
issue, was in accordance with law. 


The thrust of Petitoners’ position is that, notwithstanding the 
documentary data and oral information available to the Market 
Administrator, it was possible during the time period, for Mr. 
John Bertovich to have picked up the producers’ milk, transported 
it and unloaded it at McWreath Dairy and then have reloaded it 
on his truck. In support of this contention Petitioners refer to the 
testimony of Mr. John Bertovich and to that of three former em- 
ployees of McWreath Dairy. However, a careful analysis of such 
testimony discloses that only Mr. Bertovich could state with abso- 
lute certainty whether or not the milk had been physically re- 
received at the McWreath Dairy plant. Admittedly, his testimony 
would partake of a self serving nature and his testimony at the 
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oral hearing did not coincide with other evidence of record. There 
are conflicting aspects in the evidence as to whether there were 
any exceptions to Mr. Bertovich’s general practice of making the 
delivery slips out each time delivery was made to McWreath 
Dairy. Also, the evidence relating to whether Mr. Bertovich made 
a delivery to McWreath Dairy on March 17, 1975, is not suffici- 
ently convincing that he said. Taking into consideration all the 
evidence relating to this delivery, it is found that on Sunday, 
March 16, 1975, Petitioner, John Bertvich, picked up milk at the 
farms of the three producers, which was recorded on a sales slip 
showing delivery to McWreath Dairy on March 17, 1975, when, in 
fact, it was not delivered to McWreath Dairy on that date. It was 
incumbent upon Petitioners to establish affirmatively, and not by 
inference, those facts which supported its contentions. 


The Market Administrator made his determination premised 
on the audit investigations of Hillcrest Dairy and McWreath 
Dairy, as well as conversations with the Bertoviches. 

The Petitioners were on notice that milk received by producer- 
handlers from pool plants must first have been physically received 
by the pool plant to comply with section 1036.10(b) of the Order 
provisions. 

Based upon his discussions with the Bertoviches as well as the 
documentary data acquired during the audit investigations, the 
Market Administrator was under the impression that McWreath’s 
Dairy had never physically received the milk in question. The evi- 
dence adduced at the oral hearing does not establish that Mc- 
Wreath Dairy did, in fact, physically receive the milk in ques- 
tion. Rather, the evidence shows that the milk was transported di- 
rectly from the producers’ farms to Hillcrest Dairy, commingled 
with Petitioners’ own farm production and bottled without first 
being physically received at McWreath Dairy. 


Included in the findings of fact requested by Petitioners are 
those indicating that Respondent has abandoned this position, 7.e., 
the difficulty or impossibility in coordinating the bottling and de- 
livering operation at the same time. However, the Respondent’s 
requested findings of fact indicate that although Respondent ap- 
parently does not maintain that it was impossible for the produ- 
cers’ milk to have been transported to McWreath Dairy prior to 
being moved to Hillcrest Dairy, nevertheless, such prior delivery 
to McWreath Dairy did not, in actuality, occur, and Respondent 
requested findings to that effect,2i.e., that Petitioners received 
their raw milk supply from their own farm production “and from 
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pool handlers and other milk producers” (P.F.F.#1) ; that in cer- 
tain instances “the milk was transported directly from the produ- 
cers’ farms to Hillcrest Dairy, commingled with Petitioners’ own 
farms production and bottled without first being physically re- 
ceived by McWreath Dairy “(P.F.F.=6) ; and that “Petitioners 
received milk from sources other than their own farm production 
and pool plants” (P.F.F.#8). The evidence of record supports the 
aforementioned findings of fact requested by Respondent. 


Based upon the data available to him, the Market Administra- 
tor determined “that on each of the 38 instances the milk picked 
up by John Bertovich at the producers’ farms was transported by 
John Bertovich directly to Hillcrest Dairy where it was com- 
mingled with Petitioners’ own farm production milk.” * * * 


If there is fallacy in that determination, the Respondent at- 
tributes it to Petitioners‘ failure to properly inform the Market 
Administrator. However, the testimony given at the oral hearing 
reflects that Mr. John Bertovich has consistently maintained that 
he hauled the producers’ milk first to McWreath Dairy, with pos- 
sible exceptions for bad weather. The Market Administrator de- 
termined to the contrary. 


In essence, what Petitioners are asking in this proceeding is 
that we substitute our judgement for that of the Market Adminis- 
trator, based essentially upon the testimony of three former em- 
ployees of McWreath Dairy. Mr. Bertovich had previously stated 
to representatives from the Market Administrator’s office that the 
producer milk was hauled to McWreath Dairy prior to its receipt 
by Petitioners. It seems apparent that the Respondent was not 
persuaded by such statments. The additional testimony of the 
aforementioned three witnesses does not warrant a finding that 
the Market Administrator’s determination was not in accordance 
with law. 


A fair and reasonable evaluation of their testimony does not re- 
flect that such three witnesses knew of their own knowledge and 
observations whether or not the milk in question was first physi- 
cally received at McWreath Dairy. The Market Administrator had 
access to all relevant documentary data which was later relied 


2 Petitioners’ proposed findings of fact were filed June 9, 1976; the Respondent’s were filed 
July 27, 1976. 
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upon by Petitioners in this proceeding. Thus, the legality of his 
determination is one of review and not one of de novo impression. 


The Respondent does not agree entirely with this and alleges 
that the Market Administrator’s determination was based on: 


(1) information resulting from a report by one of his field 
testers, 


(2) audits of relevant records at McWreath Dairy and at 
Hillcrest Dairy, and 


(3) upon the results of two meetings attended by Petitioners 


John Bertovich and Frank Bertovich. 
Then, Respondent states, ‘“* * * we emphasize that the determina- 
tion was primarily founded on data taken from the audited rec- 
ords (prepared by Petitioner John Bertovich) and by statements 
of John and Frank Bertovich concerning the mode of operation at 
Hillcrest Dairy.” 


In support of its contention that the Market Administrator’s de- 
termination cannot be set aside, the Respondent cites the failure of 
Petitioners to provide names of witnesses or to produce witnesses 
who could substantiate John Bertovich’s claim that due to the 
small volume of milk involved in the 38 instances, he might have 
waited to include the milk on the sales tickets until the following 
Mondays (although he claimed the milk was always taken to Mc- 
Wreath Dairy on the Friday when it was picked up at the farms). 
Apparently the Market Administrator did not find Mr. Berto- 
vich’s assertions credible, because, among other things, it was not 
economically feasible for John Bertovich to drive his 1800 gallon 
truck from the producers’ farms to McWreath Dairy and back to 
Hillcrest Dairy with 200 to 300 gallons in it. Because the Market 
Administrator’s determination was based on the information then 
allegedly available to him, it cannot be considered arbitrary nor 
capricious and, accordingly, should not be set aside because of the 
testimony of witnesses adduced by Petitioners at the oral hearing. 

There is a strong presumption of the existence of facts which 


$8 The Respondent disputes that all relevant data had been presented to the Market Admin- 

istrator. Instead, it is contended: 
“It is clear from the record that, while the Market Administrator actively sought to col- 
lect and analyze all relevant information prior to making the contested determination, the 
Petitioners not only failed to ‘present’ the Market Administrator with any credible evidence 
that all of the producers’ milk, without exception, was received by McWreath Dairy prior 
to being transported to Hillcrest Dairy, but Petitioners were hostile and uncooperative to 
the Market Administrator’s Auditors and failed to make available all recirds requested for 
review by the Auditors.” ’” 
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support the Market Administrator’s determination. Such pre- 
sumption has not been refuted herein. 


On brief, the Petitioners urge that the Market Administrator’s 
determination be reversed because, among other things, he was 
not aware of the findings of the Secretary of the 1968 promulga- 
tion at the time that he made the subject assessment; that enter- 
ing into his determination was his belief “that it was not possible” 
for the delivery of the producer milk to have been pumped into 
the MceWreath plant; and that, during the oral hearing, the Mar- 
ket Administrator expressed doubts (Tr. 45) about his deter- 
mination. We have considered these contentions of Petitioners but 
are unpersuaded thereby. 


A review of the documentary evidence adduced at the oral hear- 
ing discloses that, as herein pertinent, the documentary evidence 
had been presented to, or originated with, the Market Adminis- 
trator. His own testimony reflects that he had reviewed same. To 
that extent, no new facts were adduced for the first time in this 
administrative proceeding. 


Based upon all the evidence presented at the hearing, it is con- 
cluded that the determination of the Market Administrator was 
neither arbitrary nor capricious and that such determination was 
in accordance with law. 


In arriving at the conclusion aforesaid, we have given due con- 
sideration to the Petitioners’ inference that perhaps if the Mar- 
ket Administrator were to have made his determination after 
having heard the testimony at the oral hearing, he would not have 
denied Petitioners a producer-handler status. This, of course, en- 
gages in conjecture and speculation neither of which changes the 
legal principles applicable to a review of the determination made. 
In re Andrew Leonberg, 32 A.D. 763 (1973). Moreover, if this 
contention of Petitioners is correct, there is nothing to preclude 
the Respondent from confessing error in this proceeding. To the 
contrary, Respondent filed a 49 page brief supporting the deter- 
mination from which relief is sought. 


Also, in arriving at the conclusion that the Market Administra- 
tor’s determination was in accordance with law, we have given due 
consideration to the Order provisions. Order No. 36 contains the 
following definition of a producer-handler : 


§1036.10 Producer-handler. 
“Producer-handler” means any person who: 
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(a) Operates a dairy farm and a distributing plant; 
(b) Receives no fluid milk products from sources other 
than his own farm production and pool plants; 


(c) Uses no milk products other than fluid milk products 
for reconstitution into fluid milk products; and 

(d) Provides proof satisfactory to the market adminis- 
trator that the care and management of the dairy an- 
imals and other resources necessary for his own farm 
production and the operation of the processing and pack- 
aging business are the personal enterprise and risk of 
such person. 


The aforesaid provision appeared at the inception of the Order 
in 1968 and there has been no amendment thereto. Neither the 
aforesaid section nor other provisions of the Order define the 
terms “receipt”, “transfer”, or “diversion”. 


The Market Administrator formulated certain guidelines to be 
effective January 1, 1973. Said guidelines indicated, among other 
things, that: “Transfer” is the term used to describe the move- 
ment of fluid milk products from a plant to another plant ;4 “di- 
version” is the term used to describe the movement of producer 
milk from a farm to a plant other than the plant it is normally 
associated with and such movement is at the direction and for the 
account of the handler responsible for such movement. 


Milk that was picked up by John Bertovich at any one of the 
farms of the producers, even assuming it was at the direction of 
McWreath Dairy would not be a receipt of producer milk to Mc- 
Wreath if it was not physically hauled to McWreath’s plant. [Tr. 
73| The order does not permit diversion to a producer-handler. 
[Tr. 73; 7 CFR 1036.13 (a) (3) ]. The important factor is how is 
the milk physically handled. [Tr. 74]. CF. Michael’s Dairies, Inc. 
v. Butz, 34 A D 1319 (D.C.D.C.), affirmed, F.2d (No. 
75-2023, C.A.D.C., decided December 17, 1976). 


In December of 1972, producer-handlers were advised among 
other things,: 

“Producer milk may not be diverted from a pool plant to 

the plant of a producer-handler. To do so would, under 


4 The Market Administrator also illustrated a “transfer as: “* * * if it [milk] was pumped 
into the tank at McWreath Dairy, and that, or an equivalent volume pumped back into Hill- 
crest Dairy’s truck and hauled to Hillcrest, we would consider that a receipt and a transfer, a 
receipt of producer milk by McWreath Dairy and a transfer of milk from McWreath Dairy to 
Hillcrest Dairy.” [Tr. 53, 54]. 
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Order provisions, represent receipts of producer milk and 
result in loss of producer-handler status. “Some of you 
purchase supplemental supplies from pool plants. Your 
attention is called to the fact that such supplemental pur- 
chases must be made as ‘transfers’ * * * to avoid loss of 
producer-handler status by reason of receiving producer 
milk. In other words, if you wish to maintain the exempt 
status of a producer-handler, you must make sure that no 
milk comes directly from producers’ farms to your plant, 
but if you acquire supplemental supplies from pool plants 
such fluid milk products must be physically received by 
you acquire supplemental supplies from pool plants such 
fluid milk products must be physically received by those 

those pool plants and transferred to your plant” (Ex. 2). 

By reason of the clarifying guidelines, Petitioners were on no- 
tice as to the interpretation which would be accorded the Order 
provisions by the Market Administrator. Said definition of terms 
is neither clearly erroneous nor inconsistent with the Act and 
Order. By providing guidelines the Market Administrator was 
assuring that all those regulated under the Order would be treated 
uniformly. 

As a result of the 1968 promulgation hearing, the Secretary 
specifically found, and as set forth by Petitioners on brief, that 
to permit producer-handlers to purchase fluid milk products from 
sources other than pool plants without becoming fully regulated 
would give them an unwarranted competitive advantage over the 
other handlers in the market. This was stated to be so because 
they would be able to obtain the full value of their Class I sales 
for themselves without assuming the burden of their own surplus. 
The aforesaid findings then went on to state: 


“* * * However, as long as their Class I needs are obtained 
from their own production and from pool plants and they 
handle their own excess production, producer-handlers will 
not have any significant advantage over regulated hand- 

lers under present marketing conditions.5 
In the instant proceeding, the Petitioners emphasize that they 
paid the Class I price for milk obtained from the producers and, 
accordingly, disavow any “competitive advantage”. An examina- 
tion of the record herein fails to show that Petitioners derived 
any competitive advantage which can be readily discerned.6 How- 


5 383 F.R. 8475 
6 But as shown above, pp. 11-18, petitioners had a distinct advantage over other producers. 





oma Vee So fr Bw Sve CO tre S PRS Se ee 


rer Ww WT eae FY OF 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 157 
Cite as 36 A.D. 133 


ever, this is not the test to be applied herein. The findings of the 
Secretary mentioned above furnished the basis upon which the 
Order provisions were promulgated. For a detailed discussion of 
this and other arguments which have been advanced by Petition- 
ers, see In re Carnation Company, 34 A.D. 199 (1975). The Mar- 
ket Administrator has invoked the application of the Order provi- 
sions to Petitioners. Essentially, the inquiry is whether the Order 
provisions are supported by substantial evidence and, if so, 
whether there was any illegality to the Market Administrator’s 
application thereof. 


It is clear that the action complained of herein was lawful. The 
relief requested by Petitioners must be denied. All contentions of 
the parties have been considered whether or not specifically men- 
tioned herein. Any motions or requests inconsistent with this De- 
cision are hereby denied. 


ORDER 


The relief requested by Petitioners is denied and the Petition is 
dismissed. 





LIST OF DECISIONS REPORTED 





FEBRUARY 1977 
AGRICULTURE DECISIONS 


Animal Welfare Act 


Criss, FLoyp. LAWA Docket No. 63. Answer—fail- 
ure to file—admission of facts—Regulations 
and Standards—failure to comply with— 
Sanction 


(No. 17,60 ) 





Page 


....158 


In re FLOYD CRISS. LAWA Docket No. 63. Decided November 


22, 1976. 


Answer — failure to file, constituting admission of facts — Regulations and 


Standards — failure to comply with — Sanction, 


Where respondent wilfully violated the Act and the regulations and standards 
issued thereunder as found herein in connection with his operations as 
a Class A dealer, respondent is ordered to cease and desist from said 
violations. Respondent’s license as a registrant under the Act is sus- 


pended for 60 days. 


Thomas E. Bundy, for complainant. 
Responded pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act. It was instituted by a Complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, charging respondent with various viola- 
tions of the regulations and standards issued under the Act (9 


CFR 1.1 et seq.). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served on respondent by the Hear- 


ing Clerk by certified mail on April 17, 1976. 


Respondent was informed in the Complaint and letter of service 
that an answer should be filed in accordance with the Rules of 
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Practice, and that failure to file an answer either admitting, de- 
nying or explaining the allegations in the Complaint and request- 
ing an oral hearing would constitute admission of such allegations 
and waiver of such hearing. Respondent filed an undated letter as 
an answer to said Complaint on April 30, 1976, which did not con- 
form to section 4.12-2(a) of the Rules of Practice (9 CFR 4.12- 
2(a)). On May 17, 1976, complainant filed a motion for more 
definite answer which was granted on May 20, 1976, giving res- 
pondent an additional 20 days after service of the Order Granting 
Motion For More Definite Answer upon him in which to file an 
amended answer conforming to section 4.12-2(a) of the Rules of 
Practice. The Order Granting Motion For More Definitive Answer 
was served on respondent on May 24, 1976. Respondent has not 
filed an amended answer and, therefore, has not filed an answer 
in conformity with the Rules of Practice. 


Accordingly, the material facts alleged in the Complaint which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tions 4.12-3 and 4.15 of the Rules of Practice (9 CFR 4.12-3 and 
4.15). 


FINDINGS OF FACT 


1. (a) Floyd Criss, hereinafter referred to as the respond- 
ent, is an individual doing business as Coal-Haul Kennel, Rural 
Route #1, Otley, Iowa 50214. 


(b) The respondent is, and at all times material herein 
was: 


(1) Engaged in the business of breeding and rais- 
ing dogs, selling, delivering for transportation, and transporting 
such dogs, affecting commerce, for compensation or profit, for 
research or teaching purposes or for exhibition purposes or for 
use as pets. 


(2) Licensed as a dealer under the Act and the reg- 
ulations by the Secretary of Agriculture, and classified as a Class 
A dealer under the regulations. 


(c) At the time of licensing under the Act, respond- 
ent was apprised of the provisions of the Act and the regulations 
and standards, and agreed in writing to comply with their pro- 
visions. 
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2. Respondent, on or about June 3, 1975, housed dogs at his 
dealer premises located at Rural Route +1, Otley, Iowa, and in 
connection with such dogs, violated the regulations and standards 
in the following respects: 


(a) Supplies of food were not stored in facilities 
which adequately protected such supplies against infestation or 
contamination by vermin. 


(b) A suitable method to rapidly eliminate excess 
water was not provided. 


(c) More than 12 adult non-conditioned dogs were 
housed in the same primary enclosure. 


(d) Potable liquids were not made available to all 
dogs at least twice daily for periods of not less than one hour. 


(e) Excreta was not removed from primary enclo- 
sures as often as necessary to prevent contamination of the dogs 
contained therein and to reduce disease hazards and odors. 


(f) Primary enclosures for dogs were not sanitized 
often enough to prevent an accumulation of debris or excreta, or a 
disease hazard. 


(g) Cages, rooms, and hard-surfaced pens or runs 
were not sanitized by washing them with hot water (180° F.) and 
soap or detergent as in a mechanical cage washer, or by washing 
all soiled surfaces with a detergent solution followed by a safe and 
effective disinfectant, or by cleaning all soiled surfaces with live 
steam. Pens or runs using gravel, sand, or dirt were not sanitized 
by removing the soiled gravel, sand, or dirt and replacing it as 
necessary. 


(h) The dealer premises were not kept clean and in 
good repair in order to protect the animals from injury, and to 
facilitate the prescribed husbandry practices set forth in the stan- 
dards and did not remain free of accumulations of trash. 


(i) An effective program for the control of insects, 
ecto-parasites, and avian and mammalian pests was not estab- 
lished and maintained. 


(j) Programs of disease control and prevention, 
euthanasia, and adequate veterinary care were not established 
and maintained under the supervision and assistance of a doctor 
of veterinary medicine. 
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3. Respondent, on or about July 16, 1975, housed dogs at his 
dealer premises located at Rural Route #1, Otley, Iowa, and in 
connection with such dogs, violated the regulations and standards 
in the following respects: 


(a) Supplies of food were not stored in facilities 
which adequately protected such supplies against infestation or 
contamination by vermin. 


(b) Provision was not made for the removal and 
disposal of animal and food wastes, bedding, dead animals, and 
debris, so as to minimize vermin infestation, odors, and disease 
hazards. 


(c) Indoor housing facilities for dogs were not ad- 
equately ventilated to provide for the health and comfort of the 
animals at all times by providing fresh air so as to minimize 
drafts, odors, and moisture condensation. 


(d) The interior building surfaces of the indoor 
housing facilities were not constructed and maintained so that 
they were substantially impervious to moisure and could be read- 
ily sanitized. 


(e) Dogs kept outdoors when sunlight was likely to 
cause overheating or discomfort were not provided sufficient 
shade to allow them to protect themselves from the direct rays of 
the sun. 


(f) A suitable method to rapidly eliminate excess 
water from indoor housing facilities was not provided. 


(g) Primary enclosures were not structurally sound 
and maintained in good repair to protect the dogs from injury. 


(h) Food receptacles were not kept clean and were 
not sanitized at least once every two weeks. 


(i) Watering receptacles were not kept clean and 
were not sanitized at least once every two weeks. 


(j) Excreta was not removed from primary en- 
closures as often as necessary to prevent contamination of the 
dogs contained therin and to reduce disease hazards and odors. 


(k) Primary enclosures were not sanitized often 
enough to prevent an accumulation of debris or excreta, or a dis- 
ease hazard. 
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(1) Cages, rooms, and hard-surfaced pens or runs 
were not sanitized by washing them with hot water (180° F.) and 
soap or detergent as in a mechanical cage washer, or by washing all 
soiled surfaces with a detergent solution followed by a safe and 
effective disinfectant, or by cleaning all soiled surfaces with live 
steam. .Pens or runs using gravel, sand, or dirt were not sanitized 
by removing the soiled gravel, sand, or dirt and replacing it as 
necessary. 


(m) The dealer premises were not kept clean and in 
good repair in order to protect the animals from injury, and to 
facilitate the prescribed husbandry practices set forth in the 
standards and did not remain free of accumulations of trash. 


(n) An effective program for the control of insects, 
ecto-parasites, and avian and mammalian pests was not estab- 
lished and maintained. 


(o) Programs of disease control and prevention, 
euthanasia, and adequate veterinary care were not established and 
maintained under the supervision and assistance of a doctor of 
veterinary medicine. 


4. Respondent, on or about August 25, 1975, housed dogs at 
his dealer premises located at Rural Route #1, Otley, Iowa, and 
in connection with such dogs, violated the regulations and stan- 
dards in the following respects: 


(a) Supplies of food were not stored in facilities 
which adequately protected such supplies against infestation or 
contamination by vermin. 


(b) Provision was not made for the removal and 
disposal of animal and food wastes, bedding, dead animals, and 
debris, so as to minimize vermin infestation, odors, and disease 
hazards. 


(c) Indoor housing facilities were not adequately 
ventilated to provide for the health and comfort of the animals at 
all times by providing fresh air so as to minimize drafts, odors, 
and moisture condensation. 


(d) The interior building surfaces of the indoor 
housing facilities were not constructed and maintained so that 
they were substantially impervious to moisture and could be read- 
ily sanitized. 
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(e) A suitable method to rapidly eliminate excess 
water from indoor housing facilities was not provided. 


(f) Primary enclosures were not structurally sound 
and maintained in good repair to protect the dogs from injury. 


(g) Food receptacles were not kept clean and were 
not sanitized at least once every two weeks. 


(h) Watering receptacles were not kept clean and 
were not sanitized at least once every two weeks. 


(i) Excreta was not removed from primary en- 
closures as often as necessary to prevent contamination of the 
dogs contained therein and to reduce disease hazards and odors. 


(j) Primary enclosures were not sanitized often 
enough to prevent an accumulation of debris or excreta, or a dis- 
ease hazard. 


(k) Cages, rooms, and hard-surfaced pens or runs 
were not sanitized by washing them with hot water (180° F.) and 
soap or detergent as in a mechanical cage washer, or by washing 
all soiled surfaces with a detergent solution followed by a safe 
and effective disinfectant, or by cleaning all soiled surfaces with 
live steam. Pens or runs using gravel, sand, or dirt were not san- 
itized by removing the soiled gravel, sand, or dirt and replacing 
it as necessary. 


(1) The dealer premises were not kept clean and in 
good repair in order to protect the animals from injury, and to 
facilitate the prescribed husbandry practices set forth in the 
standards and did not remain free of accumulations of trash. 


(m) An effective program for the control of insects, 
ecto-parasites, and avian and mammalian pests was not estab- 
lished and maintained. 


(n) Programs of disease control and prevention, 
euthanasia, and adequate veterinary care were not established 
and maintained under the supervision and assistance of a doctor 
of veterinary medicine. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, respondent has wilfully violated section 2.100 of the reg- 
ulations (9 CFR 2.100) and sections 3.1(c), 3.2(e), 3.3(d), 
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3.10 (a) of the standards (9 CFR 3.1(c), 3.2(e), 3.3(d), 
3.4(b) (2) (i), 3.6, 3.7(a), 3.7(b)(2), 3.7(b) (8), 3.7(d) and 
(d) and 3.10-(a)). 


By reason of the facts contained in finding of fact 1 and 3 
herein, respondent has wilfully violated section 2.100 of the reg- 
ulations (9 CFR 2.100) and sections 3.1(c), 3.1(d), 3.2(b), 
3.2(d), 3.3(a), 3.38(d), 3.4(a)(1) (i), 3.5(b), 3.6, 3.7(a), 3.7- 
(b) (2), 3.7(b) (3), 3.7(c), 3.7(d) and 3.10(a) of the standards 
(CFR 3.1(c), 3.1(d), 3.2(b), 3.2(d), 3.8(a), 3.8(d), 3.4(a) (1)- 
(9 CFR 3.1(c), 3.1(d), 3.2(b), 3.2(d), 3.38(a), 3.3(d), 3.4(a) (1)- 
(i), 3.5(b), 3.6, 3.7(a), 3.7(b) (2), 3.7(b)(3), 3.7(c), 3.7- 
(d) and 3.10(a)). 


By reason of the facts contained in findings of fact 1 and 4 
herein, respondent has wilfully violated section 2.100 of the reg- 
ulations )9 CFR 2.100) and sections 3.1(c), 3.1(d), 3.2(b), 3.2(d), 
3.3(d), 3.4(a)(1)(i), 3.5(b), 3.6, 3.7(a), 3.7(b) (2), 3.7- 
(b) (3), 3.7(c), 3.7(d) and 3.10(a) of the standards (9 CFR 
3.1(c), 3.1(d), 3.2(b), 3.2(d), 3.38(d), 3.4(a)(1)(i), 3.5- 
(b), 3.6, 3.7(a), 3.7(b) (2), 3.7(b) (3), 3.7(c), 3.7(d) and 
3.10(a)). 


In section 1 of the Laboratory Animal Welfare Act, as amended 
(7 U.S.C. 2131), Congress found “[t]hat, in order to protect the 
owners of animals, from the theft of their animals, to prevent the 
sale or use of animals which have been stolen, and to insure that 
certain animals intended for use in research facilities or for ex- 
hibition purposes or for use as pets are provided humane care 
and treatment, it is essential to regulate the transportation, pur- 
chase, sale, housing, care, handling, and treatment of such animals 
by persons or organizations engaged in using them for research 
or experimental purposes or for exhibition purposes or holding 
them for sale as pets or in transporting, buying, or selling them 
for any such purpose of use.” 


Respondent’s failure to file an answer in conformance with the 
Rules of Practice to any allegation in the Complaint filed in this 
proceeding constitutes an admission of all the allegations con- 
tained in the Complaint and waiver of hearing pursuant to sec- 
tions 4.12-3 and 4.15 of the Rules of Practice (9 CFR 4-12-2 and 
4.15). As found herein, respondent’s actions constitute wilful vio- 
lations of the regulations and standards issued under the Act, 
which warrant the suspension of respondent’s license to do busi- 
ness as a dealer under the Act as well as a cease and desist order. 
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ORDER 


Respondent, his agents, employees, successors and assigns, di- 
rectly or indirectly through any corporate or other device, includ- 
ing but not limited to Coal-Haul Kennel, in connection with his 
business as a dealer under the Act, shall cease and desist from: 


1. Failing to store supplies of food and bedding in facilities 
which adequately protect such supplies against infestation or con- 
tamination by vermin. 


2. Failing to make provision for the removal and disposal of 
animal and food waste, bedding, dead animals, and debris, so as to 
minimize vermin infestation, odors, and disease hazards. 


3. Failing to adequately ventilate indoor housing facilities for 
dogs to provide for the health and comfort of the animals at all 
times by providing fresh air so as to minimize drafts, odors, and 
moisture condensation. 


4. Failing to construct and maintain the interior building sur- 
faces of indoor housing facilities so that they are substantially 


_ impervisions to moisture and can be readily sanitized. 


5. Failing to provide sufficient shade to allow dogs kept out- 
doors when sunlight is likely to cause overheating or discomfort 
to protect themselves from the direct rays of the sun. 


6. Failing to provide a suitable method to rapidly eliminate ex- 
cess water. 


7. Failing to provide primary enclosures that are structurally 
sound and maintained in good repair to protect the dogs from in- 
jury, to contain them, and to keep predators out. 


8. Failing to house no more than twelve adult non-conditioned 
dogs in the same primary enclosure. 


9. Failing to keep food receptacles clean and sanitize them at 
least once every two weeks. 


10. Failing to keep water receptacles clean and sanitize them 
at least once every two weks. 


11. Failing to make potable water available to all dogs at least 
twice daily for periods of not less than one hour. 


12. Failing to remove excreta from primary enclosures as often 
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as necessary to prevent contamination of the dogs contained there- 
in and to reduce disease hazards and odors. 


13. Failing to sanitize primary enclosures often enough to pre- 
vent an accumulation of debris or excreta or a disease hazard. 


14. Failing to sanitize cages, rooms, and hard-surfaced pens or 
runs by washing them with hot water (180° F.) and soap or de- 
tergent as in a mechanical cage washer, or by washing all soiled 
surfaces with a detergent solution followed by a safe and effec- 
tive disinfectant, or by cleaning all soiled surfaces with live 
steam. 


15. Failing to sanitize pens or runs using gravel, sand, or dirt 
by removing the soiled gravel, sand, or dirt and replacing it as 
necessary. 


16. Failing to keep his dealer premises clean, free of accumula- 
tions of trash, and in good repair in order to protect the animals 
from injury, and to facilitate the prescribed husbandry practices 
set forth in the standards. 


17. Failing to establish and maintain an effective program for 
the control of insects, ectoparasites, avian, and mammalian pests. 

18. Failing to establish and maintain programs of disease con- 
trol and prevention, euthanasia, and adequate veterinary care un- 
der the supervision and assistance of a doctor of veterinary medi- 
cine. 


Respondent’s license as a dealer under the Act is hereby sus- 
pended for a period of sixty (60) days and thereafter until his 
dealer premises are in compliance with the regulations and stan- 
dards issued under the Act. When respondent demonstrates that 
his dealer premises are in compliance with the regulations and 
standards issued under the Act, after said sixty (60) days sus- 
pension, a supplemental order will be issued in this proceeding 
terminating this suspension: 


This order shall have the same force and effect as if entered 
after full hearing and shall become final* and effective without 
further proceedings thirty-five days after service upon the re- 
spendent unless appealed to the Secretary pursuant to section 4.20 
of the Rules of Practice (9 CFR 4.20). 


* The Decision and Order became final February 15, 1977,—Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S..C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on August 18, 1976, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that the respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et. seq.). 


Respondent has filed an amended Answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified Order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint and amended Answer, the Order to become effective on the 
sixth day after service upon respondent. Complainant has recom- 
mended that the Order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A Respondent United Livestick Commission Company, here- 
inafter referred to as the respondent, is a corporation with its 
principal place of business located at the Oklahoma National 
Stockyards stockyard, Oklahoma City, Oklahoma, a posted stock- 
yard under the Act, and whose mailing address is 113-114 Live- 
stock Exchange Building, Oklahoma City, Oklahoma 73108. 


B. Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis; and 

(2) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. A. Respondent, in connection with its operations as a mar- 
ket agency buying on commission, on or about the date and in the 
transactions set forth below, purchased livestock in commerce, and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have and maintain sufficient funds to pay such checks 
on deposit in the account from which such checks were to be paid. 


B. Respondent, on or about the date and in the transactions 
set forth above, purchased livestock in commerce and failed to pay, 
when due, the full amount of the purchase price for such livestock. 
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Number of 
Purchase Date of Head of 
Date Check Cattle Amount Issued To 

8/21/75 8/21/75 105 $23,615..88 Simms Livestock 
Commission 

Company 

8/21/75 8/21/75 183 50,161.50 Farmers 
Commission 

Company 


3. Respondent, on or about the dates and in the transactions set 
forth below, engaged in an unfair and deceptive practice or device 
in commerce, in that, pursuant to an arrangement, agreement, or 
understanding between respondent and independently operated 
and separately registered livestock dealer Harry D. Jones, re- 
spondent issued checks advancing funds to Harry D. Jones for the 
purpose and with the effect of financing the livestock dealer oper- 
ations in commerce of Harry D. Jones. The funds advanced by re- 
spondent to Harry D. Jones were at intervals repaid. 


Date of Check Amount of Check 
From United From United 
Livestock to Livestock to 
Harry D. Jones Harry D. Jones 
June 2, 1975 $89,990.80 
June 2, 1975 77,175.00 
June 11, 1975 49,102.20 
June 13, 1975 44,190.20 
June 18, 1975 54,220.19 
July 10, 1975 67,993.18 
July 30, 1975 16,130.80 
August 6, 1975 42,700.49 
August 6, 1975 24,299.51 
August 11, 1975 34,712.90 
August 11, 1975 28,130.21 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated section 312(a) of the Act )7 U.S.C. 213 (a)), 
and section 201.43(b) of the regulations (9 CFR 201.43 (b)). 


By reason of the facts set forth in Finding of Fact 3, respon- 
ent has wilfully violated section 312(a) of the Act (7 US.C.. 


g~euie FH nea 
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213(a)), and section 201.61(a) of the regulations (9 CFR 
201.61(a)). 

Inasmuch as resonpdent has consented to the issuance of the 
Order set forth below and complainant has recommended that such 
Order be issued, the Order will be issued. 


ORDER 
Respondent United Livestock Commission Company, its offi- 
cers, directors, ageints and employees, directly or through any 
corporate or other device, in connection with its operations subject 
to the Packers and Stockyards Act, shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


(2) Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds, to pay such checks or drafts, on deposit in the bank ac- 
counts from which such checks or drafts are to be paid; and 


(8) Financing in any manner the livestock operations, in com- 
merce, of independently operated and separately registered deal- 
ers. 


This Order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 17,608) 


In re BUSTER & COMPANY, et al, P&S Docket No. 4931. Decided 
February 4, 197, 


Amendment to Order of Dismal 


Thomas Heinz for complainant. 
Respondents pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


The first paragraph of the Order of Dismissal filed in this pro- 
ceeding on January 31, 1977, is hereby amended to read: 


On January 26, 1977, the Packers and Stockyards Administra- 
tion, by its attorney, filed a motion to dismiss this proceeding be- 
cause of changes in the costs of providing stockyard services fur- 
nished by the respondents. 
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(No. 17, 604) 


In re Mip-STATES LIVESTOCK, INC. a corporation, DALE E. VAN 
WYK and GORDON REISINGER, individuals. P&S Docket No. 
4906. Decided February 11, 1977. 


Checks or drafts—failure to honor drafts—issuance 
of insufficient funds checks—Failure to pay 
promptly and in full—wilfull, flagrant and _ re- 
peated violations—Jurdisdiction—absence of as to 
Gordon Reisinger —Sanction against corporate suc- 
cessor to the respondent corporation, and the indi- 
vidual respondent Van Wyk 


Where the corporate respondent and the individual respondents 
wilfully, flagrantly and repeatedly violated the Act as found 
herein, Van’s Livestock, Inc. and respondent Dale E. Van 
Wyk are ordered to cease and desist from said violations. Fur- 
ther, Van’s Livestock, Inc., the successor corporation to re- 
spondent Mid-States, and Dale E. Van Wyk are suspended as 
registrants under the Act for 60 days. 

Respondent Gordon Reisinger is not a registrant under the 
Act.. 


John A. Campbell, Administrative Law Judge. 
Rodney J. Streff, for complainant. 
John H. Neiman, Des Moines, IA, for respondents. 


Decision by Donald A. Campbell, Judicial Of ficer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, asamended (7 U.S.C. 181 et seq.), in which Chief Admin- 
istrative Law Judge John A. Campbell filed an Initial Decision 
and Order on November 1, 1976, in which he issued a 30-day sus- 
pension order and a cease and desist order because of respondents’ 
violations involving failure to pay for over half a million dollars 
worth of livestock. 


Respondent Dale E. Van Wyk appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s 


aS sr a ell at a a 


ee & of 2am 4 inte Oe mA Oak PAU, 





 —_— fae 


LJ 


MID-STATES LIVESTOCK 173 
Cite as 86 A.D. 172 


cases subject to the Administrative Procedure Act has been dele- 
gated (42 F.R. 4395) .* 


Respondent Van Wyk challenges numerous findings of fact 
made by Chief Judge Campbell, but the record fully supports his 
findings. There is a sharp conflict in the testimony of the wit- 
nesses as to the decisive findings of fact. Chief Judge Campbell, 
who saw and heard respondent Van Wyk testify, did not believe 
his testimony. Rather, he believed the testimony in the deposition 
by respondent Reisinger, much of which is corroborated by other 
witnesses who testified before Chief Judge Campbell. 


On appeal, Chief Judge Campbell’s findings of fact are particu- 
larly weighty because they turn on his evaluation of respondent 
Van Wyk’s credibility. See Ward v. N.L.R.B., 462 F.2d 8, 11-13 
(C.A. 5) ; Fairbank v. Hardin, 429 F.2d 264, 268 (C.A.9);NLRB 
v. Majestic Weaving Co., 355 F.2d 854, 859 (C.A. 2); Cella v. 
United States, 208 F.2d 783, 788 (C.A. 7), certiorari denied, 347 
U.S. 1016; National Labor Relations Board v. Swinerton, 202 
F.2d 511, 514 (C.A. 9), certiorari denied, 346 U.S. 814; National 
Labor Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 (C.A. 
2). 


Respondent Van Wyk contends (Appeal, p. 1) that he “did not 
have due process in that the Administrative Law Judge was not 
unbiased, non-partisan and impartial.’’ However, respondent of- 
fers no support for his contention other than the fact that Chief 
Judge Campbell decided the important matters in the case against 
him. It has consistently been held that even resolving all disputed 
issues in favor of one party is no proof of bias. Labor Board v. 
Pittsburgh SS Co., 337 U.S. 656, 659-660; Fairbank v. Hardin, 
429 F.2d 264, 267-268 (C.A. 9); Sardis Luggage Co. v. National 
Labor Rel. Bd., 234 F.2d 190, 193 (C.A. 5); National Labor Rel. 
Bd. v. Houston & North Tex. M.F.L., 193 F.2d 394, 396-397 (C.A. 
5); National Labor Rel. Bd. v. Robbins Tire & Rubber Co., 161 


F.2d 798, 800 (C.A. 5). 


798, 800 (C.A.. 5). 


The other contentions raised on appeal are adequately covered in 
the Initial Decision and Order, which is adopted as the final Deci- 
sion and Order herein, with trivial changes, except for the addi- 
tion of footnotes 8 and 9 and a change in the length of the suspen- 
sion order. The complainant originally recommended, and the In- 
itial Decision and Order contains, a 30-day suspension. However, 
in the Notice of Oral Argument and of Additional Issues to be Dis- 
cussed During Oral Argument filed January 14, 1977, the Judicial 
Officer advised the parties that the issues on appeal were broad- 


* The office of Judicial Officer is a career position established pursuant to the Act of April 


4, 1940 (7 U.S.C. 450c-450g¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., Ap- 
pendix, p. 650). 
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ened to include consideration of what sanction is appropriate, ‘“as- 
suming for the purposes of argument that * * * [the] findings and 
conclusions are supported by the record * * *.”’ This was done be- 
cause the 30-day suspension order seemed to be completely at vari- 
ance with the Department’s sanction policy. 


It is the policy of this Department to impose severe sanctions 
for serious violations of the regulatory programs administered by 
the Department to serve as an effective deterrent not only to the 
respondents but to other potential violators. This policy has been 
followed in all of the Department’s disciplinary proceedings in re- 
cent years.** The rationale for this policy is set forth at length in 
the Appendix. 


The violations by the respondents in this case are extremely 
serious and flagrant. The respondents operated a highly success- 
ful livestock business and could have paid all livestock sellers ex- 
cept for the fact that they took over $900,600 from their livestock 
business to finance their gambling*** on the commodity futures 
market. Livestock sellers lost over half a million dollars because 
respondents took money from their livestock business, which was 
needed to pay sellers, and lost it on the futures market. When re- 
spondents’ gambling losses started running in six figures, instead 
of withdrawing from the futures market, they “doubled up,” and 
lost far greater amounts. Hence in an effort to recoup their gamb- 
ling losses, respondents deliberately risked large sums of money 
needed to pay for their livestock purchases. These violations are 
sufficiently heinous and flagrant to warrant a sanction close to 
the maximum imposed under the Act.**** 


Just last year Congress indicated its concern that livestock pro- 
ducers be paid for their livestock by the enactment of amend- 
ments to the Packers and Stockyards Act which impose payment 
requirements even more stringent than those previously imposed 
by the regulators issued under the Act (Public Law 94-110, 94th 
Cong., 2nd Sess.; 90 Stat. 1249). In the House Report on the bill 


**See, e.g., In re J. Acevedo & Sons, 34.Agr. Dec 120, 145 (1975), affirmed sub nom. J. Ace- 
vedo & Sons v. United SStates, 524 F.2d 977 (C.A. 5); In re Southwest Produce, 34 Agr. Dec. 
160, 178 (1975), affirmed sub nom, Southwest Produce, Inc. v. Butz, 524 F. 2d 977 (C.A. 5); 
In re Marvan Tragash Co., 33 Agr Dec 1884, 1914 (1974), affirmed sub nom, Marvin Tra- 
gash Co. v. United States Dept. of Agr., 524 F2d 1255 (C.A. 5); In re James J. Miller, 38 
Agr Dec 53,64* (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A.); In re 
Trenton Livestock, 33 Agr Dec 499, 539 (1974), affirmed sub nom, Trenton Livestock, Inc. 
v. Butz, 510 F.2d 966 (C.A. 4); In re Maine Potato Growers, 34 Agr. Dec 773, 796 (1975), 
affirmed sub nom, Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (CGA. 1). 

*** Speculating on commodity futures markets is “in the nature of gambling’ (In re Louis 
was issued for bribing weightmasters to falsely weight livestock. 

*e** See, it, In re Kennedy, 12 Agr Dec 547 (1953), in which a 3-year suspension order 
Romoff, 31 Agr. Dec 158, 177 (1972)). “‘[W]hen commissions are considered, mathematically, 
there is less than a 50 percent chance of winning on any speculation” (id, at 179). 
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be relating to these amendments, it is stated (H. Rep. No. 94-1043, 
d 94th Cong. 2nd Sess., p. 5; see, also, Sen. Rep. No. 94-932, 94th 
Cong., 2nd Sess., pp. 5-6) : 
USDA figures show that in 1973 some 
$31 billion worth of livestock and $4 billion 


. worth of poultry were marketed in the 
: United States, representing approximately 
n one-third of all farm income. Livestock is 
2 probably the single most important source 
n of protein in the American diet. Thus, live- 
stock producers occupy a position of unique 
y national importance. No individual is en- 
:- gaged in a riskier endeavor or one more 
Be vital to the national] interest than the pro- 
k ducer. An no entrepreneur is so complete- 
8 ly at the mercy of the marketplace. The 
- livestock producer, if he successfully com- 
- bats the vicissitudes of weather, financing, 
a skyrocketing costs, etc., must seell when his 
d cattle are ready irrespective of the market. 
d His livestock may represent his entire 
> year’s output. And, if he is not paid, he 
vy faces ruin. While some may argue that 
re business is business and that farmers must 
0 take their chances along with everyone else, 
this Committee must view the situation 
O- from a larger perspective. We would be 
d- derelict in our responsibilities to the Amer- 
at ican people if we failed to address the evils 
ad which have inflicted heavy losses upon the 
th very producers upon whom the Nation de- 
ill pends for such an important part of its 
be basic food supply. 
ec. In two recent cases involving failure to pay for about $766,- 
us 000.00 and $3.2 million dollars worth of livestock, respectively 
33 (In re Robert L. Benefiel, 32 Agr Dec. 1684 (1973) ; In re James 
og L. Heller, 34 Agr Dec 1563 (1975) ), respondents were suspended 
5), for five years. Although these cases are not weighty precedents 
ip because one is a consent case and the other a default case, they 


show, nonetheless, that a 5-year suspension order is at least re- 
der garded as appropriate in some failure to pay cases. I believe that 
ow the respondents’ failure to pay over half a million dollars in the 
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present case warrants a similar 5-year suspension order, parti- 
cularly since the respondents took the money from their success- 
ful livestock business to finance their gambling ventures. 


Under a similar regulatory program administered by the De- 
partment involving perishable agricultural commodities, a violat- 
or’s license is routinely revoked for failing to pay a significant 
amount of money for produce, even where such failure is because 
of legitimate business losses. See, e.g., Jn Re Reese Sales Company, 
28 Agr Dec 1150 (1969), affirmed sub nom. Reese Sales Com- 
pany v. Hardin, 458 F.2d 183 (C.A.9) ; In re Sam Leo Catanzaro, 
35 Agr Dec 26 (1976), appeal pending. A revoked licensee may not 
apply for a new license for two years. 7 U.S.C. 499d(b). 


Although I believed the violations in this case warrant a 5-year 
suspension order to serve as an effective deterrent to future sim- 
ilar violations, the complainant, in the oral argument before the 
Judicial Officer, recommended only a 60-day suspension order. 
Since it is the policy of the Judicial Officer ‘never to increase the 
sanction recommended by the administrative officials” (see Ap- 
pendix, p. 21a), a 60-day suspension order will be issued rather 
than a 5-year suspension order. 


Where there is an appeal by the respondent, but not by the com- 
plainant, the Judicial Officer, nevertheless, has the authority and 
responsibility to increase the sanction proposed in the Initia] De- 
cision if necessary to effectuate the purposes of the Act. Specific- 
ally, under the Secretary’s delegations to the Judicial Officer and 
by the regulations issued under the Act (Public Law 94-110, 94th 
42 F.R. 4395), the Administrative Law Judges issue “initial” de- 
to the Administrative Law Judges (87 F.R. 28475; 38 F.R. 10795; 
cisions. Such decisions become “final” in the absence of an appeal, 
However, once an appeal is filed by either party, the final decision 
is issued for the Secretary by the Judicial Officer. The rules of 
practice expressly authorize the Judicial Officer to broaden the 
issues on appeal (§ 202.18(b) (2) ; 38 F.R. 22379). This is in ac- 
cord with the Administrative Procedure Act, which provides that 
“To|n appeal from or review of the initial decision, the agency has 
all the powers which it would have in making the initial decision 
except as it may limit the issues on notice or by rule” (5 U.S.C. 
557(b) ). Accordingly, where an appeal is filed by either party, the 
Judicial Officer has the power and duty to issue an order which 
will effectuate the purposes of the remedial legislation. See Fink 
v. Securities and Exchange Comm., 417 F.2d 1058 (C.A. 2). 
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ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 
(AS MODIFIED) 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the “‘Act’”, instituted by a com- 
plaint filed on February 13, 1974, by the Administrator of the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. On March 28, 1974, the complaint was am- 
ended to include addition allegations. 


The complaint as amended alleges that the corporate respond- 
ent, under the direction, management and control of the individual 
respondents, was engaged in the business of buying and selling 
livestock in commerce for its own account and buying and selling 
livestock in commerce on a commission basis and was registered 
as a market agency and dealer under the Act; that Dale E. Van 
Wyk, an individual respondent, was registered with the Secretary 
of Agriculture as a dealer and a market agency under the Act and 
was engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock on a commis- 


‘gion basis in commerce. The complaint charges, in part, that the 


corporate respondent, under the direction, control and manage- 
ment of the individual respondents, purchased livestock in com- 
merce and failed to pay the full purchase price of such livestock; 
failed to pay, when due, the full purchase price of such livestock; 
issued checks for livestock purchased in commerce which checks 
were returned unpaid by the bank upon which they were drawn; 
and failed to accept or make funds available to pay drafts issued 
or authorized to be issued in purported payment for livestock pur- 
chased in commerce. Complainant alleges such acts to be will- 
ful, to constitute unfair and deceptive practices in violation of 
section 312(a) of the Act (7 U.S.C. 213 (a)), and to violate sec- 
tion 201.48(b) of the regulations issued under the Act (9 CFR 
201.43 (b)). The complaint further charges that the corporate 
respondent’s current liabilities exceed its current assets. As a re- 
sult thereof, the corporate respondent’s financial condition does 
not meet the requirements of the Act (7 U.S.C. 204). 


On August 14, 1974, the corporate respondent, Mid-States Live- 
stock, Inc., filed an answer in which it admitted the jurisdictional 
allegations of the complaint, neither admitted nor denied the re- 
maining allegations, waived oral hearing and further procedure 
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under the rules of practice, and consented to the issuance of a 
specified order containing findings of facts and conclusions based 
upon the allegations in the complaint as amended. Complainant 
recommended that the order consented to by respondent Mid-States 
Livestock, Inc., be issued. Accordingly, on September 9, 1974, an 
order was issued against the corporate respondent, Mis-States 
Livestock, Inc., requiring the corporate respondent to cease and 
desist from issuing checks in payment for livestock purchased in 
commerce without having sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks; failing 
to pay, when due, the full purchase price of livestock purchased 
in commerce; and failing to accept or make funds available to pay 
drafts issued in payment for livestock purchased in commerce. 
The corporate respondent was suspended as a registrant under 
the Act for a period of 30 days and thereafter until it demon- 
strates that it is solvent. 

Respondent Gordon Reisinger filed answers to the complaint 
and its amendment on March 4, 1974 and April 8, 1974 in which 
he admitted that he and respondent Dale E. VanWyk directed, 
controlled and managed the corporate respondent and that the cor- 
porate respondent was engaged in the business of buying and sell- 
ing livestock in commerce for its own account and buying and 
selling livestock in commerce on a commission basis. He further 
admitted that the corporate respondent was registered with the 
Secretary of Agriculture as a dealer and a market agency, and 
that, until October 3, 1973, he was the president of the corporate 
respondent. Said respondent denied all of those facts alleged to 
constitute violations of the Act and the regulations. 


Respondent Dale VanWyk filed answers to the complaint and 
its amendment on March 11, 1974 and May 1, 1974 admitting that 
Mid-States Livestock, Inc., engaged in the business of buying and 
selling livestock in commerce for its own account, engaged in the 
business of buying and selling livestock in commerce on a commis- 
sion basis and that Mid-States was a dealer and a market agency 
under the Act. He further admitted that he was secretary-treas- 
urer of the corporate respondent, that he engaged in the business 
of buying and selling livestock in commerce for his own account, 
engaged in the business of buying livestock on a commission basis 
in commerce, and that he was registered as a market agency and 
a dealer under the Act. Respondent VanWyk denied that the re- 
spondents had wilfully violated the provisions of the Act or that 
he was ever active in the direction, control and management of 
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the corporate respondent. He admitted that the livestock alleged 
in the complaint were purchased by Mid-States Livestock, Inc., 
but contends that: the monies which the respondent thought were 
available to pay the checks or drafts were siphoned off by respond- 
ent Gordon Reisinger and others and sent to a commodity broker ; 
that the First National Bank of Eldora, Eldora, Iowa, held drafts 
longer than allowed by banking law and is, eherefore, liable; and 
that the cattle were purchased by Gordon Reisinger without his 
knowledge. He also alleged that, without responsibility, he per- 
sonally caused to be redeemed a vast majority of the checks issued 
by Mid-States Livestock, Inc., and paid many previously unpaid 
sellers. 


Respondent Dale VanWyk’s answer was materially amended on 
October 22, 1974, to allege, among other things, that the complaint 
failed to allege a violation of the Act, that the transactions com- 
plained of are not within the purview of the Act, and that there 
is no jurisdictional basis for a cease and desist order or suspen- 
sion of the respondent Dale VanWyk. 


An oral hearing was held from October 22, 1974, through Oc- 
tober 25, 1974, and from November 19, 1974, through November 


' 21, 1974. Respondent Dale VanWyk was represented by John H. 


Neiman of Neiman, Neiman, Stone & Spellman, Des Moines, Iowa. 
Respondent Gordon Reisinger was represented by Thomas L. 
Flynn, of Stewart, Wimer & Bump, P.C., Des Moines, Iowa. Rod- 
ney J. Streff, Office of the General Counsel, United States Depart- 
ment of Agriculture, appeared as counsel for complainant.1 


FINDINGS OF FACT 


1. Mid-States Livestock, Inc., hereinafter referred to as the 
corporate respondent or Mid-States, is a corporation with its prin- 
cipal place of business located at E:ldora, Iowa. 


2. The corporate respondent, at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for its own account and buying and selling 
livestock in commerce on a commission basis; and 


1 The transcript of the hearing comprises 1,244 pages. The pages of the transcript of the 
hearing will be referred to as “Tr.” folllowed by the page number. By stipulation of the parties 
the transcript of the deposition of Gordon Reisinger became a part of the record in this pro- 
ceeding, This transcript is in two parts: the first part being that part of the deposition taken 
on January 24, 1975 (referred to here in as “D1” followed by the page number), and the 
second part of the deposition taken on August 18, 1975 (referred to herein as “D2” followed by 
the page number). Where cited complainant’s exhibits will be referred to as “CX” followed 
by the exhibit number, and respondents’s exhibits will be referred to as “RX” followed by the 
exhibit number. 
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(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for its own account 
and as a market agency to buy and sell livestock in commerce on 
a commission basis. 


3. Respondent, Dale VanWyk is an individual with his prin- 
cipal place of business located at Monroe, Iowa, and who at all 
times material herein: 


(a) Was Secretary-Treasurer of the corporate re- 
spondent ; 


(b) Was one of two directors on the Board of Directors 
of the corporate respondent ; 


(c) Owned 50% of the stock of Mid-States ; 


(d) Bought and sold livestock for the corporate respond- 
ents; 


(e) Was actively involved and fully participated in the 
direction, management, and control of the corporate respondent 
in connection with its market agency and dealer operations; 


(f) Was engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock in 
commerce on a commission basis; 


(g) Is registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, but since approxim- 
ately November 1, 1973, has done business as Van’s Livestock, 
Inc., a corporation, which is registered with the Packers and 
Stockyards Administration; 


(h) Since November 1973 owns, directs, manages and 
controls Van’s Livestock, Inc. ; and 


(i) In concert with respondent Gordon Reisinger, for- 
mulated and executed Mid-States’ commodity trading policy. 


4. Respondent, Gordon Reisinger is an individual who at all 
times material herein: 


(a) Was President of the corporate respondent; 


(b) Was one of two directors on the Board of Directors 
of the corporate respondent ; 


(c) Owned 50% of the stock of the corporate respondent; 


(d) Actively bought and sold cattle for the corporate re- 
spondent; 
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(e) Was actively involved in and fully participated in the 
direction, management and control of the corporate respondent 
in connection with its market agency and dealer operations; and 


(f) In concert with respondent Dale VanWyk, formulated 
and executed Mid-States’ commodity trading policy. 


5. The corporate respondent had corporate offices at Eldora, 
Radcliffe, and Monroe, Iowa. Most of the corporate respondent’s 
records were maintained or processed in Eldora, Iowa. Gordon 
Reisinger operated primarily out of the Eldora office. Respondent 
VanWyk operated primarily out of the Monroe office. 


Merlin Klotz was the office manager at the Eldora office and 
was responsible for accounting and records systems revisions in 
the Eldora office. Mr. Klotz did not have authority to sign checks. 
Diane Tjaden was employed as a bookkeeper, receptionist, and 
secretary at the Eldora office and had authority to sign checks. 
Jerry Schmidt was a bookkeeper-accountant and had authority to 
sign Checks. 


Respondent VanWyk spent much of his time in travel pur- 


‘ chasing livestock for the corporate respondent and, when not trav- 


eling, worked primarily out of the Monroe office. He visited the 
Mid-States offices in Eldora about two times a month and main- 
tained telephone contact with Gordon Reisinger on a daily basis 
concerning Mid-States policy decisions. His wife, Edna VanWyk, 
worked for the corporation out of her home in Monroe, Iowa, do- 
ing bookkeeping work for the corporate respondent. She was au- 
thorized to write checks on the Mid-States account. 


John Duncan managed the Mid-States hog buying station in 
Monroe, Iowa, and was hired by Dale VanWyk. He was author- 
ized by Dale VanWyk to write Mid-States checks for hog pur- 
chases at the hog buying station. Cecil Rooks was manager of the 
Mid-States hog buying station in Eldora, Iowa. Tom Stolee oper- 
ated the Mid-States hog buying station in Radcliffe, lowa, and was 
responsible for the preparation of invoices at the Radcliffe hog 
buying station. Both Cecil Rooks and Tom Stolee had been hired 
and authorized by Gordon Reisinger to write checks on the Mid- 
States checking account for hog purchases. 


Bill Reese is an independent Certified Public Accountant who at 
all times material herein was employed by the corporate respond- 
ent as an accountant. He was initially responsible for setting up 
Mid-States’ bookkeeping systems and, after Merlin Klotz was 
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hired, was responsible for supervising and overseeing the Mid- 
States accounting and record keeping activities. He had for some 
time done accounting for respondent VanWyk and was hired by 
Mid-States upon the recommendation of respondent VanWyk with 
the concurrence of both respondent VanWyk and Reisinger. 


6. Respondent, Mid-States Livestock, Inc., under the direction, 
management and control of the individual respondent, paid for 
livestock purchases either by a Mid-States Livestock account check 
drawn on Bankers Trust Co. in Des Moines, Iowa, and through 
drafts which were payable on sight at the First National Bank of 
Eldora, lowa. Most deposits of Mid-States monies and receivables 
were made at the First National Bank of Eldora; although some 
deposits were made to the Mid-States checking account in Bankers 
Trust in Des Moines, lowa. Funds were transferred from the First 
National Bank of Eldora to Bankers Trust by phone to insure that 
there were enough funds available to pay checks which Mid-States 
wrote on its Bankers Trust checking account. 


7. On October 3, 1973, Mid-States ceased buying and selling 
livestock. The livestock operations of Mid-States had been profit- 
able through October 3, 1973, but during the months of August 
and September of 1973 over $900,000 of Mid-States monies were 
sent to Heinold Commodities of Chicago, Illinois, to cover margin 
requests for six commodity accounts. These accounts, with some 
of the amount deposited in each during August and September of 
1973 are set forth in the table below. 


Name Real Party Amount of Mid-States 
Acct. No. in Interest Funds Advanced 
24017 R&J—Enterprises (Gordon Reisinger $305,000 
Roger Jensen) 

24018 Monroe Confine- (Dale VanWyk 20,000 

ment Feedlot Gordon Reisinger) 
24067 Mid-States (Dale VanWyk 178,000 

Livestock, Inc. Gordon Reisinger) 
24057 Gary Reisinger (Gary Reisinger, an 60,000 


authorized livestock 
buyer for Mid-States) 


24063 D&G Livestock (Dale VanWyk 110,000 
Gordon Reisinger) 

24096 Mid-States (Dale VanWyk 110,000 
Livestock Gordon Reisinger) 


Dale VanWyk and Gordon Reisinger jointly formulated the 
commodities trading policy which led to sizeable losses in the com- 
modities accounts. Prior to August 1973, Mid-States had profited 
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from its commodity trading. Testimony in the record indicates 
that in mid-August of 1973 Dale VanWyk persuaded Gordon Reis- 
inger to change the Mid-States commodities position and the com- 
modities positions in other accounts from “short” to “long”. This 
decision soon required Mid-States to raise substantial amounts of 
cash to meet margin requests from Heinold Commodities.2 On Sep- 
tember 24, 1973, after failing to meet margin requests for over a 
five-day period, the six accounts for which Mid-States monies had 
been advanced were all closed resulting in substantial liability for 
the corporate respondent. The decision to send Mid-States oper- 
ating monies to cover margin requests from Heinold Commodities 
for the six commodity accounts was arrived at by mutual agree- 
ment between Gordon Reisinger and Dale VanWyk. The outflow 
of over $900,000 in August and September 1973 to cover com- 
modity losses caused a shortage in the operating funds necessary 
to continue Mid-States’ previously successful livestock buying and 
selling activities. 


8. The shortage of operating capital caused by the transfer of 
Mid-States monies to Heinold Commodities caused a depletion of 
funds available to pay drafts that were arriving for payment on 


‘a daily basis at the First National Bank of Eldora, Iowa. With 


the promise that funds would be forthcoming shortly, wire trans- 
fers were made by the bank in Eldora, Iowa, to Bankers Trust in 
Des Moines, Iowa, for the benefit of the Mid-States account, which 
was used to pay checks Mid-States had written for livestock pur- 
chases. When respondents VanWyk and Reisinger were unable to 
obtain needed funds and when Bankers Trust in DesMoine became 
obtain needed funds and when Bankers Trust in DesMoines became 
itself insecure on two loans which were outstanding to Mid-States. 
Bankers Trust then applied $182,000 of Mid-States funds on de- 
posit in its checking account, leaving no funds available to pay 
checks which reached Bankers Trust after October 3, 1973. 


9. Dale VanWyk and Gordon Reisinger were aware that Mid- 
States was having financial difficulties because of losses on com- 
modity accounts in early September, and subsequent attempts 
were made to obtain additional financing to the time that Mid- 
States ceased operating. The corporate respondent continued oper- 
ating as usual during this period of time. After a series of meet- 
ings on September 14, 21, 22, 23, 28, 30, October 1 and 2, 1973, at 
which the financial structure of the corporation was reviewed and 


2 Livestock Marketing and Futures Brokerage. 
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Commodities or Bankers Trust, Mid-States ceased operating on 
various plans were considered to seek financial aid from Heinold 
October 3, 1973, after respondent VanWyk, on the advice of his 
financial and legal advisers, decided to “let the chips fall where 
they may”. 

10. The corporate respondent, under the direction, control and 
management of the individual respondents, in connection with its 
operations as a dealer and a market agency in commerce under the 
Act, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and failed to pay, when due, the 
full purchase price of such livestock. 


Atempted 
Date of No. of Head Purchased Method of 
Purchase and Species Amount From Payment 
(a) 9/1/73? 48 cattle $ 19,871.18 Platte Valley Check 
Livestock 
Auction 
Gering, Nebr. 
(b) 9/7/73 5 cattle 26,717.14 B&J Cattle Co. Draft 
Bozeman, Mont. 
(b) 9/14/7834 271 cattle 146,786.40 . a a“ 
(b) 9/19/7384 250 cattle 91,736.40 _ 7 - 
(c) 9/8/73° 18 cattle 5,855.74 Northeast Iowa Check 
Sales Commission 
Waukon, Iowa 
(d) 9/10/7385 18 hogs 1,422.45 Howard Brummel Check 
Monroe, Iowa 
(d) 9/18/735 12 hogs 1,200.60 5 _ - 
(d) 9/25/7385 87 hogs 3,570.00 43 ? * 
(d) 9/28/7835 11 hogs 988.20 * 7 . 
The “producer-handler” exemption was sharply 
(e) 9/18/735 1 cattle 520.40 Kevin Hackney Check 
Gifford, Iowa 
(f) 9/15/7384 93 cattle 31,401.28 Emmett Livestock Draft 
Commission Co, 
Emmett, Idaho 
(f) 9/17/7834 98 cattle - 40,342.54 ” - - 
(f) 9/19/7384 121 cattle 44,920.46 - - - 
(f) 9/21/78* 117 cattle 39,753.17 - = 
(f) 9/29/7384 81 cattle 23,480.02 a 2 re 
(g) 9/18/7834 45 cattle 16,074.73 Roy Henkel . 
Parma, Iowa 
(h) 9/21/7338 156 cattle 51,248.80 Jim Thompson 
Harveyville, Kan. 
(i) 9/22/7383 237 cattle 85,258.10 Roy Marcoux - 
Centralia, Kan. 
(j) 9/24/7385 26 hogs 2,860.78 Marion Monster Check 


Pella, Iowa 
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(k) 9/24/735 53 hogs 4,937.86 Ronald Van “ 
Genderen 

Monroe, Iowa 

(1) 9/24/735 23 hogs 2,005.86 Dean Blome ” 
Hubbard, Iowa 

(m) 9/24/7338 4 cattle 1,389.11 Greg Reisinger6 _ 
Eidora, Iowa 

(m) 9/26/7383 39 cattle 16,161.66 Greg Reisinger6 = 
Eldora, Iowa 

(n) 9/25/7385 20 hogs 1,514.10 Dale Olson 2 
Radcliff, Iowa 

(0) 9/25/7385 2 hogs 277.92 Douglas Enyart “ 
Perry City, Iowa " 

(p) 9/10/723 68 cattle 18,745.14 Searcy County - 


Auction Co. 
Marshall, Ark. 


(q) 9/26/735 80 hogs 6,999.20 Vernon Terpstra - 
Monroe, lowa 

(r) 9/26/7385 11 hogs 1,075.80 Brent Fisher - 
Akley, Iowa 

(s) 9/28/7385 10 hogs 1,566.30 Malmin Olson ” 
Radcliff, Iowa 

(t) 10/1/7385 1 hog 205.50 E.H. Miller & Son , 
Otley, Iowa 

(u) 10/2/7385 51 cattle 22,336.65 Arvin Boot . 


Pella, Iowa 


the Act, on or about the dates and in the transactions set forth 
in 10b and f through i above, failed to accept or make funds avail- 
able to pay drafts issued or authorized to be issued in purported 
payment for livestock purchased in commerce. 


13. Shortly after Mid-States ceased operating as a livestock 
buying and selling entity on October 3, 1973, Dale VanWyk, in his 
individual capacity and under his individual registration with the 
Packers and Stockyards Administration, resumed livestock buy- 
ing and selling operations under the trade name Dale VanWyk, 
livestock dealer. 


14. On or about November 1, 1973, Van’s Livestock, Inc., a 
corporation, was formed by Dale VanWyk and his wife to engage 
in the livestock operations. Van’s Livestock is headquartered in 


As of December 7, 1973, there remained unpaid by the corporate 
respondent a total of $530,830.00 for the livestock set forth above. 


3 Unpaid as of December 7, 19738. 

5 Payment by respondent VanWyk via his attorney in the latter part of October 1973; Td. 
5 Payment by respondent VanWyk via his attorney in the latter part of October 1973; Tr. 
601-628, 814-817; CX 21-27, 29-35; RX 1, 10, 19-27. 
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11. The corporate respondent, under the direction, control and 
‘nanagement of the individual respondents, in connection with its 
operations as a dealer and a market agency in commerce under the 
Act, on or about the dates and in the transactions set forth in 10a, 
c, d, e, and j through t above, purchased livestock in commerce, 
and in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
the funds in respondents’ account had been applied to notes of the 
bank which respondents had outstanding, leaving insufficient 
funds on deposit in the account to pay the checks. These checks 
were returned unpaid marked either account closed or “NSF” (in- 
sufficient funds). , 


12. The corporate respondent, under the direction, control and 
management of the individual respondents, in connection with its 
operations as a dealer and a market agency in commerce under 
Monroe, lowa. It is engaged in buying and selling livestock. It is 
similar in operation to Mid-States. It employs hog buyers. three 
of whom are former hog buyers for Mid-States, and three of its 
hog buying facilities are those formerly used by Mid-States. It has 
many of the same Mid-States customers, some of whom had been 
customers of Dale VanWyk prior to his association with Mid- 
States. Dale VanWyk and Van’s Livestock, Inc., received substan- 
tial loans from Bankers Trust Company, the same bank from 
which Mid-States borrowed money. In addition to other collateral, 
respondent VanWyk’s 70 shares of Mid-States stock were pledged 
as collateral for these loans. 


CONCLUSIONS 


All contentions of the parties raised in this proceeding, whether 
or not specifically stated herein, have been considered in the light 
of the record evidence in arriving at the preceding findings and 
the conclusions which follow. 


As discussed below in greater detail we conclude upon the basis 
of the record: 


1. The transactions alleged in the complaint are within the 
purview of the Act and the failure to pay when due for livestock 
purchased by Mid-States was a willful violation of Section 312 (a) 
of the Act (7 U.S.C. 213(a)). 


2. Respondents’ Gordon Reisinger and Dale VanWyk were 
responsible for and were actively engaged in the direction, man- 
agement, and control of the corporate respondent; and 
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3. There is a jurisdictional basis for issuing a cease and de- 
sist order against respondents’ Reisinger and VanWyk, and for a 
suspension of the registration of Dale VanWyk and of Van’s Live- 
stock, Inc. 


Z 


It has long been held in proceedings under the Act that persons 
subject to the Act who fail to make payment fully and promptly 
for livestock engage in or use “unfair” and “deceptive” practices 
under section 312(a) of the Act (7 U.S.C. 213(a)), and violate 
section 201.48(b) of the regulations (9 CFR 201.43(b)). In re 
Lewis and DeJong, 33 A.D. 1294, 34 A.D. 888 (1974) ; In re Victor 
Koenig, 24 A.D. 1213, 1220-1221 (1965). 


The complaint in this action alleges willful violation of section 
312 (a) of the Act (7 U.S.C. 213 (a)), and section 201.43(b) of 
the Regulations (9 CFR 201.43(b)). Title 7 U.S.C. 213 (a) pro- 
vides : 

“(a) It shall be unlawful for any stock- 
yard owner, market agency, or dealer to 
engage in or use any unfair, unjustly dis- 
criminatory, or deceptive practice or de- 
vice in connection with determining 
whether persons should be authorized to 
operate at the stockyards, or with receiv- 
ing, marketing, buying, or selling on a 
commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, 
weighing, or handling, in commerce, of 
livestock.” 

Section 201.43(b) of the Regulations provides: 

“(b) Purchasers to pay promptly for 
livestock. Each packer, market agency, or 
dealer purchasing livestock shall, before 
the close of the next business day follow- 
ing the purchase of livestock and the de- 
termination of the amount of the purchase 
price, transmit or deliver to the seller or 
his duly authorized agent the full amount 
of the purchase price, unless otherwise ex- 

pressly agreed between the parties be- 
fore the purchase of the livestock. Any 
such agreement shall be disclosed in the 
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records of any market agency or dealer 
selling the livestock, and in the purchas- 
er’s records and on the accounts or other 
documents issued by the purchaser relat- 
ing to the transaction. * * *” 

As disclosed by Findings of Fact 10, 11, and 12, respondents 
in 31 transactions involving the purchase of livestock, failed to 
pay promptly in all 31, and failed to pay in full in 15. 

The purpose of the Act, among other things, “is to assure fair 
trade practices in the livestock marketing and meat-packing in- 
dustry in order to safeguard farmers and ranchers against re- 
ceiving less than the true market value of their livestock” 
(Bruhn’s Freezer Meats v. United States Dept. of Agr., 438 F.2d 
1332, 1837 (C.A. 8 1971) ). Failure to pay for livestock results in 
financial loss to livestock producers. Failure to pay for livestock, 
when due, results in the forced extension of credit by the livestock 
producer to the livestock purchaser. The actions of respondents 
forced farmers and ranchers to receive less than the true market 
value of their livestock and in this case to finance the commodi- 
ties activities in which respondents engaged. As pointed out above, 
the Act was designed to safeguard against such abuses. The tran- 
sactions contained in the complaint clearly fall within the purview 
of the Act. 

A prohibited action is willful if done intentionally or with care- 
less disregard of statutory requirements. Goodman v. Benson, 286 
F.2d 896, 900 (C.A. 7, 1961); In re J. A. Speight, 33 A.D. 280, 
297-98, 302-03 (1974) ; In re James J. Miller, 33 A.D. 53, 71, ap- 
peal denied 498 F.2d 1088 (A 5, 1974) ; In re Rayville Livestock, 
Inc., 30 A.D. 886, 896, (1071) ; In re Lufkin Livestock Exchange, 
Inc. 27 A.D. 596, 609 (1968). The broad definition of willfulness 
adopted in those previous cases has been approved by the Supreme 
Court in Butz v. Glover Livestock Commission Company, Inc., 411 
U.S. 182. As stated in connection with the Act at pages 186-187 
and in footnote 5: 

The Secretary may suspend “for a reason- 
able specified period” any registrant who 
who has violated any provision of the Act. 
7 U.S.C. § 204. Nothing whatever in that 
provision confines its application to cases 
of “intentional and flagrant conduct” or 
denies its application in cases of negli- 
gent or careless violations. 
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N. 5 “Wilfully” could refer to either in- 
tentional conduct or conduct that was 
merely careless or negligent. 


Examination of the evidence in this proceeding establishes that 
respondents purchased livestock or allowed livestock to be pur- 
chased at a time when they knew or should have known that Mid- 
States’ ability to pay for the livestock was substantially impaired. 
From the middle of August through September 24, 1973, Mid- 
States monies were used to meet margin requests for several com- 
modities accounts. Even after Mid-States was “blown out” of the 
commodities market on September 24, 1973, and after it was cer- 
tain that there were insufficient funds available to pay for live- 
stock, Mid-States continued to purchase livestock from producers 
who eventually did not receive payment. No concern was exercised 
to protect the interests of innocent livestock producers. The entire 
course of conduct was willful and deliberate, and the failue to pay 
for livestock was the logical result of such course of conduct. 


Respondent VanWyk, in his brief, argues further that the tran- 
sactions alleged in the complaint do not constitute a practice or 
device but rather are isolated instances which cannot be consid- 
ered a violation of the Act. However, we find no merit in this 
contention in view of the 31 transactions cited in Finding of 
Fact 10.8 


In In re Haas-Davis Packing Company, 29 A.D, 1249, 1251-1252 
(1970), a proceeding involving 7 U.S.C. 1927 and 9 CFR 201.43- 
(b), it was observed: 


Respondent claims that there was no vi- 
olation of section 202(a) of the act (7 
U.S.C. 192) because the acts involved were 
isolated in view of respondent’s long and 
honorable history and that, therefore, re- 
spondent did not engage in or use a “prac- 
tice” or “device” in violation of section 
202 (a). Respondent reads the word “prac- 
tice” as meaning that respondent must en- 


7 The words “unfair, unjustly discriminatory, or deceptive practice or device” are also con- 
tained in Section 202 of the Act (7 U.S.C. 192). 

8 Here, as in In re M. & H. Produce Co., 34 A.D. 700, 743-748 (1975), appeal pending, the 
immediate cause of the failures to pay resulted from a bank seizing money in respondents’ 
accounts, However, in both cases, the respondents’ prior wrongful conduct precipitated the 
financial crises; and in both cases, respondents continued to engage in business for a sub- 
stantial period with full knowledge of their financial difficulties. 
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See also: In re Cleve Farm Packing Co., Inc., 31 A.D. 747 (1972). 


Respondent VanWyk urges via his proposed findings 3(e), (i), 
4(f), 21 a through e, and in his proposed conclusions, that he was 
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gage in a prohibited activity long enough 
or often enough to constitute a practice on 
the part of respondent. 
ok * * 

But we do not believe that respondent’s 
interpretation of the word “practice” in 
section 202(a) is correct. As we held in 
Reilly v. Steele-Simon & Co., 11 A.D. 584, 
589 (1952) in reference to section 312 of 
the act carrying the word “practice” also, 
the term refers to business conduct or 
methodsin an industry, in this case, “‘trade 
practices” in the meat packing business, 
just as The Labor Management Relations 
Act lists activities prohibited as “unfair 
labor practices” (29 U.S.C. §158) and au- 
thorizes charges that a person has “... 
engaged in or is engaging in any such un- 


fair labor practice...” (29 U.S.C. §160 (b)). 


Respondent cites McClure v. E. A. Black- 
shere Company, 23 F. Supp. 678 (D.C. 
Md. 1964) and Guenther v. Morehead, 272 
F.Supp. 721 (D. Iowa 1967) in support of 
its view. These were reparation cases un- 
der section 309 of the act involving pri- 
vate parties. The United States was not a 
party to either proceeding, and each case 
involved a single act of violation. We do 
not consider these cases as controlling 
here. In Swift & Company v. United 
States, 317 F.2d 53 (7th Cir. 1963) the 
Court held a single sale of picnic hams by 
Swift to constitute a violation of section 
202 of the Act. - 

As the hearing examiner points out in her 
report, the law in general is not without 
precedent for a finding that a single, iso- 
lated transaction constitutes a “prac- 
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not actively involved in the corporation’s operation to the same 
extent as respondent Reisinger, and, therefore, he did not violate 
the Act. The respondent at page 17 of his brief further observes 
that: “Dale VanWyk may have been guilty of poor judgment in 
picking a business partner when he picked Gordon Reisinger but 
that is not a violation of any law. It’s a mistake lots of people 
have made.” Neither of these contentions are persuasive in the 
light of the record evidence. 


With respect to the latter observation about the selection of a 
business partner, respondent VanWyk had adequate opportunity 
to gain some insight about Gordon Reisinger and his banker, Rog- 
er Jensen, at a five-hour meeting at an Omaha bank, which was 
held before he became affiliated with Mid-States (Tr. 1230-1236, 
DI 34-40). 


Soon after his affiliation with Mid-States, respondent VanWyk 
and respondent Reisinger held an organizational meeting in Mar- 
shalltown with other staff members, at which the two directors 
of the corporation determined the duties and responsibilities to 
be performed by each other (Tr. 1222). 


The record evidence establishes that both Dale VanWyk and 
Gordon Reisinger were responsible for and were actively involved 
in the direction, management and control of Mid-States, including 
its cattle purchasing and commodities trading activities. Dale Van- 
of Mid-States. Dale VanWyk was secretary-treasurer and Gordon 
Wyk and Gordon Reisinger each owned 50 percent of the stock 
Reisinger was president. Both were Directors of the corporation. 
Each had the power to hire employees with the concurrence of the 
other. All of the Key employees were hired either by Gordon Reis- 
inger or Dale VanWyk. Gordon Reisinger and Dale VanWyk 
delegated authority to individual Mid-States’ employees to write 
checks. Both bought and sold livestock for the corporation and the 
two respondents conferred daily concerning the livestock pur- 
chases and sales activities of Mid-States. 


It was intended at the time of the organization of Mid-States 
Livestock, Inc., that Gordon Reisinger would run the Eldora, 
Iowa, operation and that Dale VanWyk would take care of the 
Monroe, Iowa, area. This procedure was followed throughout the 
period in question and the policy decisions were made daily on 
the basis of telephone calls between Dale VanWyk and Gordon 
Reisinger. 
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With respect to the Mid-States commodity accounts (Finding of 
Fact 7) the record evidence shows that Dale VanWyk was aware 
that Mid-States’ monies were being used to finance various ac- 
counts and that he was actively involved in the formulation of 
the commodities trading policy which required substantial 
amounts of Mid-States’ operating funds. Mid-States’ monies were 
frequently used to trade other than Mid-States’ commodity ac- 
counts, and such use was fully reflected in the books and records 
of Mid-States as loans to the various entities (Tr. 269, 1193-94). 
Margin requests for two of the accounts were sent directly to Dale 
VanWyk’s home in Monroe, Iowa (CX 16A, 16C). 


Respondent, VanWyk’s brief suggests that more weight should 
be given the testimony of respondent VanWyk than “the deposi- 
tion of respondent Gordon Reisinger, the convicted felon.” Com- 
plainant’s reply brief (pages 13-17) citing numerous comparisons 
of the testimony of the two men argues: “Jf anyone’s testimony 
in this proceeding is suspect, it should be the testimony of Dale 
VanWyk.” 


While the testimony of Gordon Reisinger was presented via 
deposition, with no opportunity to observe the witness during such 
examination, it can be said that his testimony is corroborated in 
large measure by other witnesses who appeared during the Oc- 
tober and November 1974 sessions of the hearing. 


We would note further that the naivete which respondent Van- 
Wyk sought to convey through his testimony (e.g. Tr. 908-909, 
935, 1036-1053) and his testimony concerning his early disen- 
chantment with Gordon Reisinger (Tr. 962, 970-975, 1090-1092, 
1118-1119, 1143-1144) are inconsistent with his successful busi- 
ness ventures before and after his association with Mid-States 
(Tr. 890-891, 947, 1097), and the testimony of another withness 
concerning Dale VanWyk’s satisfactory association with Mid- 
States (Tr. 995-998). 


Upon the basis of the record evidence we conclude that Dale 
VanWyk and Gordon Reisinger at all times material herein were 
responsible for and actively involved in the direction, manage- 
ment and control of Mid-States Livestock, Inc., including its cattle 
purchasing and commodity trading activities. 


III 


The Secretary may impose appropriate sanctions upon individu- 
als who own all of the stock of a corporate respondent, are its 
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major officers, and who direct, manage and control a corporate 
respondent. Sebastopol Meat Co. v. Secretary of Agriculture, 440 
F.2d 983 (C.A. 9, 1971) ; Bruhn’s Freezer Meats v. United States 
supra. The Court in Bruhn’s noted, 438 F.2d at 1343, that: 


Clearly, an order limited in its applica- 
tion only to the corporate petitioners 
probably would prove futile as the corpo- 


rations could be dissolved and the indivi- 
dual petitioners could then, under the 
cloak of new corporations, engage in the 
proscribed activities and thereby frustrate 
the purposes of the Act. The law is well 
settled that the “corporate entity may be 
disregarded when the failure to do so 
would enable the corporate device to be 
used to circumvent a statute.’’9 


Here the corporate respondent, Mid-States Livestock, is no long- 
er actively engaged in the livestock business. Only if an order is 


‘issued against those responsible for the violations of the Act and 


who continue or will possibly continue in the livestock business, 
will such order accomplish the remedial purposes of the Act and 
insure future compliance. In this instance the individuel respond- 
ents misused the corporate entity, depleted its funds, and were 
directly responsible for the violations of the Act which occurred 
(Tr. 1012). Accordingly appropriate sanctions should be imposed 
upon the individual respondents and upon such respondents in any 
corporate capacity. 


Dale VanWyk individually was and Van’s Livestock, Inc., is a 
successor of Mid-States Livestock, and, as such, there exists a 
jurisdictional basis for issuing a cease and desist order against 
both Dale VanWyk and Van’s Livestock, and suspending their 
registrations. 


9 See, also:In re George Townsend, P&S Docket Number 4858, 35 A.D.— (September 30, 1976), 
appeal pending, in which a suspension order was issued as to a new corporation not in exist- 
ence at the time of the violations; In re Livestock Marketers, Inc., P&S Docket Number 5141, 
35 A.D.—(October 12, 1976), appeal pending, in which a suspension order was issued as to a 
corporation not involved in the violations; and H. P. Lambert Co. v. Secretary of Treasury, 
354 F. 2d 819, 822 (C.A. 1), in which the court upheld an order of the Secretary of Treasury 
revoking the Louisiana license of a Massachusetts company because of misconduct by a Louisi- 
ana company owned and controlled by the same individuals who owned and controlled the 
Massachusetts company. 
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Mid-States discontinued doing business on October 3, 1973. 
Shortly thereafter Dale VanWyk resumed operations in his in- 
dividual capacity, buying and selling livestock in commerce. Be- 
fore Mid-States discontinued buying and selling livestock, Dale 
VanWyk was advised by several sources that the debts and obliga- 
tions incurred by Mid-StSates left little hope that it could again 
be a profitable operation. Consequently, Dale VanWyk decided to 
abandon that corporate entity and begin a new livestock operation 
without the financial burden and liabilities that had attached to 
Mid-States. Respondent, VanWyk operated for a short period of 
time in an individual capacity, but soon organized a new corpora- 
tion, Van’s Livestock, Inc., with headquarters in Monroe, Iowa. 
Dale VanWyk directs, manages and controls Van’s Livestock, Inc., 
and along with his wife owns all the stock in the corporation. 
Van’s Livestock is a successor corporation to Mid-States. Van’s 
Livestock is engaged in the same business as Mid-States, buying 
and selling livestock. Dale VanWyk, one of the owners, directors, 
and managers, of Mid-States Livestock, is the owner, director, 
and manager of Van’s Livestock. The new corporation continued 
to employ three Mid-States hog purchasing employees in sub- 
stantially the same capacities (Tr. 449, 459, 862-863). These in- 
dividuals operate out of the same facilities used by Mid-States. 
Dale VanWyk continues to buy and sell cattle, and his corporation 
serves many of the same customers that Mid-States served. 


Congress enacted the Packers and Stockyards Act with the in- 
tention that manipulation of corporate organizations should not 
result in an evasion of the Act. Bruhn’s Freezer Meats of Chicago, 
Inc. v. United States Department of Agriculture, supra., at 1348. 


In Sebastopol Meat Co. v. Secretary of Agriculture, supra., the 
Court upheld a cease and desist order issued by the Secretary 
against an individual, Singleton, who owned, with his wife, and 
directed and controlled the operations of a corporation which 
failed to pay for livestock when due. The Secretary had found that 
Singleton was the “alter ego” of the corporation. Singleton chal- 
lenged the applicability of the alter ego doctrine. The Court of 
Appeals 440 F.2d at 985-86, in upholding the Secretary noted: 


(Singleton) was the substance; Sebastopol 
was the shadow. The phrase “alter ego’’ is 
an apt description of the Sebastopol-Sin- 
gleton relationship. But there is no magic 
in the phrase; it is the substance that mat- 


con 
suc 


Ma 


$5( 
con 





MID-STATES LIVESTOCK 195 
Cite as 36 A.D. 172 


73. ters. We decline to hold that the Secretary 
in- can order only the shadow to cease and 
Ra. desist. To do so would be to reject fact 
ale in favor of fiction. 

* BS eS 
“4 There are many cases that stand for the 
to general principle that the mere form of 
ton the business organization is insufficient 
to to shield the practices sought to be pro- 
of hibited from the reach of a federal regu- 
ra- latory agency. 
wa * * ES 
a. It is true that none of these cases, ex- 
on. cept Bruhn’s Freezer Meats, supra., deals 
n’s with the Act that is here applicable. It is 
ing also true that it would be possible to dis- 
ors, tinguish each of them on its facts from 
tor, the facts of this case. Nevertheless, we 
ned think that the principle that they an- 
ub- nounce is applicable here. It is obvious to 
in- us that a cease and desist order directed 
tes, to both Sebastopol and Singleton is far 


con more likely to assure future compliance 
with the Act than one directed to Sebas- 
topol alone. 


not It is equally obvious here that any order issued, to assure future 

90, compliance with the Act, must include both Dale VanWyk and the 

43, Successor corporation, Van’s Livestock, Inc., through which Dale 
VanWyk continues to operate. 


rs As expressed by the Judiciai Officer recently in Jn re Livestock 
sodl Marketers, Inc., et al, 35 A.D. , October 12, 1976: 

ich “It is the Department’s policy in all of the 

hat regulatory programs administered by the 

ral- Department to impose severe sanctions for 

, of serious violations to serve as an effective 


deterrent not only to the individual re- 
spondents but also to other potential vio- 
lators.” 


Here the failure to pay for livestock in an amount in excess of 
$500,000 is a serious violation of the Act. Accordingly we adopt 
complainant’s recommendation for the imposition of a cease and 
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desist order against the individual respondents, and a 60-day sus- 
pension against Dale VanWyk and Van’s Livestock, Inc. 


Regarding the suspension order, two matters raised deserve fur- 
thed comment. At page 1149-1151 of the transcript, counsel for re- 
spondent VanWyk appears to question complainant’s failure to 
seek some form of similar suspension with respect to respondent, 
Gordon Reisinger. It should be noted now that if there were any 
evidence in the record demonstrating that Gordon Reisinger was a 
registrant under the Act, this decision would impose a similar 
suspension upon respondent Reisinger. 

The second matter concerns respondent VanWyk’s alleged vol- 


untary payment (brief page 22) to certain of the sellers of live- 
stock (Finding of Fact 10, footnote 5) which respondent (brief 
page 30) urges in mitigation of the suspension order. However 
we are persuaded by the arguments expressed at page 23 of com- 
plainant’s reply brief, i.e., that such payments were self-serving 
and enabled respondent, VanWyk to continue his livestock opera- 
tions with these livestock sellers. (Tr. 446-447, 450-451, 458-459, 
838-841). 


ORDER 


1. Van’s Livestock, Inc., and the individual respondent, Dale E. 
VanWyk, individually or as an officer, director, agent or employee 
of Mid-States Livestock, Van’s Livestock, Inc., or any other corpo- 
rate device or successor corporation, shall cease and desist from: 


a. Issuing checks in payment for livestock purchased in com- 
merce without having sufficient funds available or maintaining 
sufficient funds on deposit in the bank account upon which they are 
drawn to pay such checks; 


b. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


c. Failing to accept or make funds available to pay drafts 
issued in payment for livestock purchased in commerce. 


Dale Van Wyk, to the extent that he is a registrant under the 
Act, and Van’s Livestock, Inc., a corporate device and the corpo- 
rate successor to Mid-States Livestock, Inc., are suspended as reg- 
istrants under the Act for a period of 60 days. 


2. This order shall become effective on the 10th day after serv- 
ice on the respondent Dale E. VanWyk. 
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APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture 
Decisions 1547, 1556-1571 (1974) : 


U.S.D.A, SANCTION POLICY * 


(No. 17,605) 


In re MISTER PORK, INC., RONALD W. Farrow, M. & R. LIVESTOCK 
Co., INC., THEODORE C. MCANINCH, JR., JAMES REED, FARROW 
AND COMPANY, INC., AND ALLAN S. FARROW, P&S DOCKET NO. 
5169. Decided February 14, 1977, with respect to Mister Pork, 
Ine. and Ronald W. Farrow. 


Consent order 


Respondents Mister Pork, Inc. and Ronald W. Farrow have consented to is- 
suance of a cease and desist order against them for violating the Act and 
the regulations in connection with their operations as a packer there- 
under as found herein. Said respondents are ordered to cease and desist 
from the violations found. 


Thomas Walsh, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondents violated the Act and the Regulations issued there- 
under (9 CFR 201.1 et seq.). 


Respondents Mister Pork, Inc. and Ronald W. Farrow have filed 
answers in which they admit the jurisdictional allegations of the 
Complaint, neither admit nor deny the remaining allegations, 
waive oral hearing and further procedure under the Rules of Prac- 


* Excerpt omitted.—Ed., 











198 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 197 


tice (9 CFR 202.1 et seq.), and consent to the issuance of a speci- 
fied order containing findings of fact and conclusions based upon 
the allegations of the Complaint, the order to become effective on 
the first day after service upon said respondents. Complainant has 
recommended that the order consented to by respondents Mister 
Pork, Inc. and Ronald W. Farrow be issued. 


FINDINGS OF FACT 


1. Respondent Mister Pork, Inc., hereinafter referred to as 
Mister Pork, is a corporation organized and existing under the 
laws of the State of Iowa. Its principal place of business is located 
at North Bergen, New Jersey. 


2. Respondent Mister Pork, under the direction, control, and 
management of Ronald W. Farrow, at all times material herein, 
was engaged in the business of a packer (a) buying livestock in 
commerce for purposes of slaughter, and (b) preparing meat and 
meat food products for sale and shipment in commerce. 


3. Respondent Mister Pork, at all times material herein, was a 
packer within the meaning of this term as defined in the Act and 
subject to its provisions. 


4. Respondent Ronald W. Farrow, hereinafter referred to as 
Ronald Farrow, at all times material herein was president, treas- 
urer, and sole owner of respondent Mister Pork. Ronald Farrow, 
at all times material herein, was in control of the operations of 
Mister Pork. He established its policies and directed its activities 
including those which constituted the violations of the Act alleged 
in the Complaint. 


5. Respondent Ronald Farrow, at all times material herein, 
was a packer within the meaning of this term as defined in the Act 
and subject to its provisions. 


6. Respondent Theodore C. McAninch, Jr., hereinafter re- 
ferred to as McAninch, and respondent James R. Reed, hereinafter 
referred to as Reed, at all times material herein, were partners 
doing busines as M. & R. Livestock Company. Their principal 
place of business is located at the Indianapolis Livestock Market, 
Indianapolis, Indiana. 


7. Respondents McAninch and Reed, at all times material 
herein, were: 
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(a) Engaged in the business of buying and selling livestock 
in commerce for their own account and buying livestock in com- 
merce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as dealers 
to buy and sell livestock in commerce. 


8. Respondent M. & R. Livestock Co., Inc. is a corporation 
organized on or about August 8, 1975 by respondents McAninch 
and Reed as the successor corporation to their partnership doing 
business as the M. & R. Livestock Company. Respondents Mc- 
Aninch and Reed are the sole owners of the corporation and are in 
complete control of its operations. 


9. Respondent M. & R. Livestock Co., Inc., under the direction, 
control, and management of respondents McAninch and Reed, is 
engaged in the business of buying and selling livestock in com- 
merce for its own account and buying livestock in commerce on a 
commission basis. 


10. Respondent Farrow and Company, Inc., hereinafter re- 
ferred to as Farrow and Co., is a corporation with its principal 
place of business located at the Indianapolis Livestock Market, 
Indianapolis, Indiana. 


11. Respondent Farrow and Co., under the direction, control, 
and management of Allan S. Farrow, is, and at all times material 
\erein was: 


(a) Engaged in the business of buying and selling livestock 
in commerce for its own account and buying livestock in commerce 
on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a mar- 
ket agency to buy and as a dealer to buy and sell livestock in com- 
merce. 


12. Respondent Allan S. Farrow, herein referred to as Allan 
Farrow, is an individual, who at all times material herein was 
president, manager, and sole owner of respondent Farrow and 
Company, Inc. Respondent Allan Farrow, at all times material 
herein, was in control of the operations of Farrow and Co. He 
established its policies and directed its activities including those 
which constituted the violations of the Act alleged in the Com- 
plaint. 


13. Respondents Mister Pork and Ronald Farrow, in connection 
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with their operations as a packer, requested and obtained from 
certain of their livestock suppliers written agreements which pur- 


ported to extend credit to said respondents in connection with | 


their purchases of livestock for purposes of slaughter. The said 
agreements provided that respondents Mister Pork and Ronald 
Farrow would pay for livestock purchased within a period of 7 to 
10 days, if not sooner, after the shipment of such livestock. Re- 
spondents Mister Pork and Ronld Farrew obtained such agree- 
ments from, among others, Wilson Bros. Livestock Corp., Green- 
ville, Ohio, and Paulk & Batten Livestock Co., Douglas, Georgia, 
Notwithstanding the terms of the agreements, respondents Mister 
Pork and Ronald Farrow, on or about the dates and in the trans- 


actions set forth in paragraph II of the Complaint, purchased live- | 


stock in commerce fer purposes of slaughter and failed to pay, 
when due, the full purchase price of such livestock. 


14. (a) During the period from April 1, 1975 through June 30, 
1975, and continuing to the date of the issuance of the Complaint, 
respondents McAninch and Reed, respondent M. & R. Livestock 
Co., Inc., under the direction, control and management of respond- 
ents McAninch and Reed, and respondent Farrow and Co., under 
the direction, control, and management of respondent Allan Far- 
row, financed the packer operations of respondents Mister Pork 
and Ronald Farrow by extending credit in connection with their 
daily purchases cf livestock for purposes of slaughter. 


(b) During the period from April 1, 1975 through June 30, 
1975, respondents McAninch and Reed supplied approximately 
80% of the livestock, in the amount of $14,491,820.61, purchased 
daily for purposes of slaughter by respondents Mister Pork and 
Ronald Farrow. 


(c) During the period from April 1, 1975 through June 30, 
1975, respondent Farrow and Co., under the direction, control, and 
management of respondent Allan Farrow, supplied approximately 
10% of the livestock, in the amount of $2,018,769.01, purchased 
daily for purposes of slaughter by respondents Mister Pork and 
Ronald Farrow. 


(d) The average number of days for which credit was ex- 
tended by said respondents to respondents Mister Pork and Ronald 
Farrow, during the months of April, May, and June 1975, is set 
forth in paragraph III(D) of the Complaint. 


(e) The financing by respondents McAninch and Reed, by 
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respondent M. & R. Livestock Co., Inc., under the direction, con- 
trol, and management of respondents McAninch and Reed, and by 
respondent Farrow and Co., under the direction, control, and man- 
agement of respondent Allan Farrow, of the daily livestock pur- 
chases of respondents Mister Pork and Ronald Farrow was essen- 
tial for the conduct of packer operations by respondents Mister 
Pork and Ronald Farrow. 


15. Respondents Mister Pork and Ronald Farrow permitted re- 
spondents McAninch and Reed, respondent M. & R. Livestock Co., 
Inc., under the direction, control, and management of respondents 
McAninch and Reed, and respondent Farrow and Co., under the 
direction, control, and management of respondent Allan Farrow, 
to finance their packer operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 13, re- 
spondents Mister Pork and Ronald Farrow have violated section 
202(a) of the Act (7 U.S.C. 192(a) ), and section 201.43 (b) of the 
Regulations (9 CFR 201.43(b) ). 


By reason of the facts set forth in Findings of Fact Nos. 14 and 
15, respondents Mister Pork and Ronald Farrow have violated sec- 
tion 202(a) of the Act (7 U.S.C. 192(a)), and section 201.68 of 
the Regulations (9 CFR 201.68). 


Inasmuch as respondents Mister Pork and Ronald Farrow have 
consented to the issuance of the order set forth below, and the 
complainant has recommended that such order be issued, the order 
will be issued. 


ORDER 
Respondent Mister Pork, Inc., its officers, directors, agents, and 
employees, directly or indirectly through any corporate or other 
device, and respondent Ronald Farrow, directly or indirectly 
through any corporate or other device, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


2. Permitting any person or persons engaged in the business of 
a dealer or market agency in commerce, or the owners, officers, 
agents, and employees or such dealer or market agency, to finance, 
have a substantial ownership interest in, or participate in the 
management of respondent’s packer operations. 
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This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
service upon respondents. 

Copies hereof shall be served upon the parties. 


(No. 17,606) 


RICHARD E. KIRKSEY AND BONNIE F. KIRSKEY v. CALVIN D. 
WILKERSON AND WAYNE ENGLEDOW, d/b/a OZARK COMMIS- 
SION COMPANY, P&S Docket No. 5077. Decided February 17, 
1977. 


Order on reconsideration 


John J. Casey, Presiding Officer. 
Complainants pro se. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), on December 9, 1976 
an Order of Dismissal was issued, and on December 11, 1976 it 
was served on complainants. On December 23, 1976 complainants 
filed a document captioned “A Reply to P. & S. Docket No. 5077.” 
On January 3, 1977, a copy thereof was served on respondents, and 
on January 12, 1977 respondents filed a letter in response thereto. 


In the document filed on December 23, 1976, complainants ex- 
pressed some dissatisfaction with the investigation conducted by 
the Packers and Stockyards Administration in this matter, and 
made certain comments on some of the evidence in the record. We 
believe that complainants had adequate opportunity to introduce 
additional evidence if there had been any. With respect to the evi- 
dence in the record, we made no findings of fact in the order of 
December 9, 1976, but we stated that we must conclude that com- 
plainants had not established by a preponderance of the evidence 
that the steers in question sold for $31.85/cwt. or that they sold in 
fact for any more than the price on the basis of which complain- 
ants were paid, $26.85 /cwt. 


Complainants also state, “You have a government reporter that 
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lives not far from me that knows all about these cattle and where 
the money went, but would need a lie detector.” If complainants 
had wanted an oral hearing, at which witnesses could be subpoe- 
naed to testify on their behalf, we believe that they had adequate 
opportunity to request one. The proceeding was handled under the 
“shortened” procedure provided in the rules of practice since no 
party requested an oral hearing. 


All contentions of the parties presented for the record have been 
considered whether or not specifically mentioned herein, and it is 
concluded that after a careful examination of the record and a re- 
view of the statements contained in the Order of Dismissal, no 
changes in that order should be made. 


The Order of Dismissal issued on December 9, 1976 and this 
Order, are the same as orders by the Secretary of Agriculture, 
being issued pursuant to delegated authority, 7 CFR § 2.35, 42 
F.R. 4395, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 
U.S.C. 450c-450g. SSee also Reorganization Plan No. 2 of 1953 (5 
U.S.C., 1970 Ed., Appendix pg. 550). 


On complainants’ right to judicial review hereof see United 
States v. ICC, 337 U.S. 426. 


Copies hereof shall be served on the parties. 


(No. 17,607) 


In re TEDLOCK CATTLE Co., INC., a Corporation, ROBERT E. TED- 
LOCK and GRANT L. ANDAHL, Individuals, P&S Docket No. 
5060. Decided December 2, 1976, with respect to Tedlock Cat- 
tle Co., Ine. 


Answer—failure to file—admission of facts—Account- 
ing—false and deceptive—Contract terms—care and 
feeding, maturity weight—Customer funds—misuse of 
Livestock purchases—failure to pay for when due and 
in full—Net proceeds—failure to remit—Sales agree- 
ment contracts for feeder calves—unfulfilled—Sale 
weight—actual—misrepresentation of in preprinted docu- 
ments— Sanction 
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Where respondent Tedlock Cattle Co., Inc. wilfully violated the Act and the 
regulations as found herein in connection with its operations as a dealer 
thereunder, respondent Tedlock Cattle Co., Inc. is suspended as a regis- 
trant under the Act for a period of 5 years. 


John E.. Ford, for complainant. 
Nathan Markowitz, Los Angeles, CA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondents have wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Individual respondent Grant L. Andahl filed an amended answer 
on April 22, 1976. Individual respondent Robert E. Tedlock filed 
an amended answer on April 23, 1976. Both individual respondents 
have therefore filed answers in which they admit the jurisdictional 
allegations of the complaint, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure under the 
Rules of Practice (9 CFR 202.1 et seq.), and consent to the issu- 
ance of a specified order containing findings of fact and conclu- 
sions based upon the allegations of the complaint, the order to 
become effective on the sixth day after service upon the respective 
respondents. Complainant has recommended that the orders con- 
sented to by the individual respondents be issued. 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent Tedlock 
Cattle Company, Inc., herein called respondent Tedlock Cattle 
Company, by the Hearing Clerk by certified mail. Respondent 
Tedlock Cattle Company was informed in the letter of service that 
an answer should be filed within 20 days, and that failure to an- 
swer denying the allegations in the complaint and requesting an 
oral hearing would constitute admission of such allegations and 
waiver of such hearing. 


Respondent Tedlock Cattle Company has failed to file an answer 
within the time prescribed and, accordingly, the material facts 
alleged in the complaint, which are admitted by respondent’s fail- 
ure to file an answer, are adopted and set forth herein as the find- 
ings of fact. 
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The Decision and Order, therefore, are issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9 
(c) as amended). 


FINDINGS OF FACT 


1. (a) Tedlock Cattle Company, Inc., hereinafter referred to as 
respondent Tedlock Cattle Company, is a corporation with its 
principal place of business located at Artesia, California. 


(b) Respondent Tedlock Cattle Company at all times mate- 
rial herein was: 


(1) Engaged in the business of buying livestock in 
commerce for its own account, and buying and selling livestock as 
the agent of the vendors or purchasers, as a dealer within the 
meaning and subject to the provisions of the Act. 


(c) Respondent Tedlock Cattle Company, on or about 
March 1, 1974, registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce as agent of the 
vendors or purchasers. 


(d) Robert E. Tedlock, herein referred to as respondent 
Tedlock, is an individual whose address is 17724 Roseton, Artesia, 
California. 


(e) Respondent Tedlock at all times material herein 
owned one-third of the stock in respondent Tedlock Cattle Com- 
pany and was, either at the same time or at various times during 
the period involved, the Secretary-Treasurer, President, and 
Chairman of the Board of respondent Tedlock Cattle Company 
and as such managed and controlled the operations of said re- 
spondent including its livestock buying and selling operations. 


(f) Grant L. Andahl, herein referred to as respondent 
Andahl, is an individual doing business as Andah] Cattle Com- 
pany, whose address is Artesia, California. 


(g) Respondent Andahl! at all times material herein was 
engaged in the business of buying and selling livestock in com- 
merce for his own account, and buying livestock in commerce as 
agent of the purchasers, as a dealer within the meaning and sub- 
ject to the provisions of the Act. 


2. During October and November of 1972, respondent Tedlock 
Cattle Company and respondent Tedlock purportedly sold 6,092 
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feeder calves on 256 sales agreement contracts to customers. Un- 
der these contracts approximately $612,780 was collected from the 
customers for the calves. The sales agreement contracts provided 
for the sale of calves to the customers, the feeding and care of the 
calves, and the sale of the animals for the customers’ accounts 
after 12 months feeding. Of the 6,092 calves paid for by the cus- 
tomers, only approximately 2,632 calves were in fact purchased by 
said respondents to fulfill the sales agreement contracts. This left 
unfulfilled contracts pertaining to approximately 3,460 calves 
which had been paid for by customers but which were not pur- 
chased by said respondents as required under the sales agree- 
ments. 


3. In October and November of 1973, the cattle referred to in 
finding of fact 2 supra, which had been sold to respondents’ cus- 
tomers and fed for the 12-month period, were sold by respondent 
Tedlock Cattle Company and respondent Tedlock acting as the 
agent for the custom feeding customers. ‘Advice of Disbursement 
of Proceeds” were prepared by respondent Tedlock Cattle Com- 
pany and respondent Tedlock and sent to the customers. Therein a 
report was made to each customer who had entered into the sales 
agreement contracts referred to in finding of fact 2 supra, with 
respect to the various cosas involved, the price at which the cattle 
were purportedly sold, and the amount of purported profit earned 
by the customer. This was done notwithstanding that approxi- 
mately 3,460 head could not have been sold in that they were never 
purchased. Copies of said reports to the customers were made a 
part of the records of respondent Tedlock Cattle Company. None 
of the purported profit due the customers, totaling $971,471, has 
been paid by said respondents. 


4. During the period of December 1972 through April 1974, re- 
spondents Tedlock and Andahl, acting under the name Andahl 
Cattle Company, purportedly sold 119,975 head of calves on 4,897 
sales agreement contracts to customers. Under these contracts, 
approximately $18,085,842 was collected from the customers for 
the calves. The sales agreement contracts provided for the sale of 
calves to the customers, the feeding and care of the calves, and the 
sale of the animals for the customers’ accounts after 12 months 
feeding. Of the 119,975 calves paid for by the customers, only 
approximately 37,660 calves were in fact purchased by said re- 
spondents to fulfill the sales agreement contracts. This left unful- 
filled contracts pertaining to 82,315 calves which had been paid for 
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by customers but which were not purchased by said respond- 
ents as required under the sales agreement contracts. Of the 
$18,085,842 received by respondents Tedlock and Andahl under 
the name Andahl Cattle Company, only $6,983,752 was used to 
purchase calves. The remaining $11,102,090 of customer funds 
was used by said respondents for purposes other than the stated 
purpose of purchasing calves for the customers. 


5. During the period December 1, 1973, through May 15, 1974, 
the cattle referred to in finding of fact 4 supra, which had been 
sold to respondents’ customers and fed for the 12-month period, 
were sold through respondent Tedlock Cattle Company by re- 
spondents Tedlock and Andahl acting as agents for the custom 
feeding customers under the name Andahl Cattle Company. “Ad- 
vice of Disbursement of Proceeds” were prepared by respondents 
Tedlock and Andahl under the name Andahl Cattle Company and 
sent to their customers. Therein a report was made to each cus- 
tomer who had entered into the sales agreements referred to in 
finding of fact 3 supra, with respect to the various costs involved, 
the price at which the cattle were purportedly sold, and the 
amount of purported profit earned by the customer. This was done 
notwithstanding that approximately 82,315 head could not have 
been sold in that they were never purchased. Copies of said reports 
were made a part of the records of respondents Tediock and An- 
dahl. None of the purported profit due the customers, totaling 
$4,631,696, has been paid by said respondents. 


VI 


The sales agreement contracts referred to in findings of facts 2 
and 4 supra, (herein referred to as the contracts), entered into 
by respondent. Tedlock Cattle Company and respondents Tedlock 
and Andahl with their customers, and the ‘“‘Advice of Disburse- 
ment of Proceeds”, referred to in findings of fact 3 and 5 supra, 
were also false and deceptive in that: 


(a) The contracts provided for raising the animals to a 900 
pound maturity weight, selling them and paying the customers 
on the basis of a 4% shrink. This resulted in the owners being 
paid on the basis of an 864 pound animal. The 864 pound payment 
figure in the “Advice of Disbursement of Proceeds” was in a pre- 
printed portion of that document. It did not represent the actual 
sale weight of the animals sold during this period. Rather, these 
animals actually weighed between 950 and 1,150 pounds after the 
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4% shrink had been substracted. Thus, the owners were paid or 
were to be paid on the basis of a lower and arbitrary weight rather 
than on the basis of the actual weight to which the owner was 
entitled. 


(b) The contracts provided that the customers would be 
charged for the medicines, vaccines or other drugs which might 
be needed to maintain the life and health of the calves. The “Ad- 
vice of Disbursement of Proceeds” contained a preprinted charge 
of $6.50 per head for this expense. The charge was made regard- 
less of whether or not medicines or drugs were used. 


(c) With respect to the deaths of calves at the feedlot, the 
contracts provided that the deaths would be prorated among calves 
in the feedlot according to their original value at entry into the 
feedlot. A charge of $6 per head was preprinted on the “Advice 
of Disbursement of Proceeds” form, which was charged regard- 
less of whether or not death losses occurred. 


(d) ‘The contracts also provided that respondents would have 
the power of attorney to borrow money to pay feed bills on behalf 
of the buyers. Interest to be charged the buyers on the loan was 
not to exceed a specified percent per month on the accrued balance 
of the feed bill and feed yard rental on the last date of each month 
during the feeding period. No funds were ever borrowed under 
that provision. Notwithstanding that fact, the “Advice of Dis- 
bursement of Proceeds” had a preprinted charge of $5 per head 
as purported interest on such loans. 


(e) <A charge of 25 cents per head for brand inspection was 
also stated as a specific charge in the contracts and in the “Ad- 
vice of Disbursement of Proceeds”. This was a false and deceptive 
charge in most cases since, as set forth in paragraphs II and IV 
supra, the majority of calves were never purchased by said re- 
spondents to fulfill the contracts. 


7. Respondents Andahl and Tedlock, in connection with their 
operations under the name Andahl Cattle Company as a dealer 
described above in findings of fact 4 and 5 supra, purchased live- 
stock in commerce at Corona Livestock Auction of Corona, Calif- 
ornia, and failed to pay, when due, the full purchase price of said 
livestock on the dates and in the transactions set forth below: 
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Date of Purchase 


1974 No. of Head Amount 
February 27 71 $11,334.85 
February 27 15 2,127.50 
February 26 116 18,852.50 
February 26 2 269.70 
February 26 2 330.00 


February 25 17 2,679.60 
February 22 9 1,308.40 
February 22 1 146.25 
February 22 4 612.00 
February 22 2 263.90 


As of July 1, 1974, there still remained an unpaid balance on the 
above purchases of $9,924.70 


CONCLUSIONS 


By reason of the facts set forth in the findings of fact herein, 
respondent Tedlock Cattle Company has wilfully violated sections 
312(a) and 401 of the Act (7 U.S.C. 213(a) and 221). 


Such findings of fact and conclusions as appear above are 
valid as to this order only insofar as they relate to respondent 
Tedlock Cattle Company. Individual respondents Tedlock and An- 
dah] have filed answers in this proceeding, and complainant has 
brought a separate motion in relation to such individual re- 
spondents. 


ORDER 


Respondent Tedlock Cattle Company, its successors, assigns, 
officers, directors, agents and employees, directly or through any 
corporate or other device, in connection with its activities subject 
to the Act, shall cease and desist from: 


1. Rendering to its customer/owners of livestock false or de- 
ceptive contracts, accountings or other documents pertaining to 
the; 


(a) Purchase of livestock for said customers, or 


(b) Expenses incurred in purchasing, fattening, caring 
for, and/or selling the customer’s livestock, or 


(c) Sale of the customer’s livestock, 
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2. Failing to remit to the customer/owner of livestock sold for 
the account of the customer/owner the net proceeds from the sale 
of said livestock; and 


3. Making false or deceptive entries in its business records 
concerning the purchasing, fattening, caring for, and/or selling 
of customer/owner livestock. 


Respondent Tedlock Cattle Company shall keep accounts, rec: | 


ords and memoranda which fully and correctly disclose all tran- 
sactions involved in its business under the Act, including but not 
limited to the following: records which accurately set forth all 
transactions made with regard to the purchase and sale of live- 
stock for the accounts of its customers; records which adequately 
support and justify the expenses charged customer/owners in 
connection with the feeding of their livestock; and records which 
are sufficient to allow that the expenses incurred may be traced 
to a particular animal owned by a particular party. 


Respondent Tedlock Cattle Company is suspended as a regis- 
trant under the Act for a period of five (5) years. 


This order shall be effective from the sixth day after the De 
cision and Order become final.* Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing proce- 
dures under the Packers and Stockyards Act, this Decision and 
Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice, as amended. 


(No. 17,608) 


In re SAMUEL M. ROSENTHAL, an Individual, and GREAT STATE 
PACKING Co., INC., f/d/b/a and a/k/a GENERAL MEat COM- 
PANY, INC., a Corporation, P&S Docket No. 5171. Decided De- 
cember 28, 1976. 


Checks or drafts—insufficient funds—Failure to pay 
when due, in violation of the Act and the regulations— 
Bankruptcy petition—violations committed prior to and 
subsequent to 


* The Decision and Order became final February 8, 1977.—Ed. 
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Where respondents violated the Act and the regulations in connection with 
their operations as a packer thereunder as found herein, respondents 
are ordered to cease and desist from said violations. 


John E. Ford, for complainant. 
Philip I. Palmer, Jr., Dallas, TX, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplementeo (7 U.S.C. 181 et 
seq)., hereafter called the “Act”, instituted by a complaint filed 
by the Administrator of the Packers and Stockyards Adminis- 
tration, United States Department of Agriculture. 


The complaint alleges that Samuel M. Rosenthal, at times re- 
ferred to herein as the individual respondent, and Great State 


_Packing Company, Inc., f/d/b/a and a/k/a General Meat Com- 


pany, Inc., sometimes referred to as the corporate respondent, 
have violated section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


The complaint alleges among other things, that respondents, in 
connection with their operations as a packer, purchased livestock, 
meat and meat food products in commerce, and in purported pay- 
ment therefor issued checks or drafts which were returned un- 
paid by the bank upon which they were drawn because respond- 
ents did not have sufficient funds on deposit in the account upon 
which such checks or drafts were drawn, and/or failed to pay, 
when due, the full purchase price for such commodities. 


On September 26, 1975, respondents filed an answer which, in 
part: stated that on August 26, 1974, involuntary petitions in 
bankruptcy were filed against both the individual and the cor- 
porate respondents; alleged that under the Bankruptcy Act the 
Bankruptcy Court is vested with sole jursdiction over both re- 
spondents, it assets and its affairs; alleged that the respondents 
had no legal control over the operation of the business after Au- 
gust 26, 1974; and stated that the matter was one to be resolved 
within the exclusive jurisdiction of the Bankruptcy Court. 
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Oral hearing! was held on March 2 and 8, 1976, in Dallas, Texas. 
Respondents were represented by Philip I. Palmer, Jr., and 
Mathew A. Rosenstein, Attorneys at Law, Dallas, Texas. John E. 
Ford, Office of the General Counsel, United States Department of 
Agriculture, appeared as counsel for complainant. 


FINDINGS OF FACT 


1. The officers of the corporate respondent are: Mr. Robert 
M. Daniel, President; Mr. Akin L. Fain, Vice-President; Mrs. 
Linda Daniel, Secretary-Treasurer ; and Mr. Sam Rosenthal, Gen- 
neral Manager and Supervisor. 


2. The corporate respondent is, and at all times material here- 
in was: (a) engaged in the business of buying livestock in com- 
merce for the purpose of slaughter, and (b) a packer within the 
meaning and subject to the provisions of the Act. 


3. The individual respondent is, and at all times material here- 
in was: (a) a packer within the meaning and subject to the pro- 
visions of the Act; and (b) in control, direction, and manage- 
ment of the corporate respondent. 


4. Respondents, in connection with their operations as a pack- 
er on or about May 29, 1974, purchased 1,957 head of livestock 
from R. L. Lewis, San Antonio, Texas, for a purchase price of 
$20,101.40; and failed to pay, when due, the full purchase price 
of such livestock. 


5. Respondents, on or about July 31, 1973, purchased approxi- 
mately 38,000 pounds of meat and meat food products, in com- 
merce, from Flavorland Industries, Seattle, Washington, for a 
purchase price of $30,210; and failed to pay when due, $10,200 
of the purchase price of such meat and meat food products. 


6. Respondents, on or about October 19, 1973, and December 
21, 1973, purchased $78,915.27 worth of meat and meat food prod- 
ucts, in commerce, from Pacific Trading Company, Inc., Chicago, 
Illinois; and failed to pay, when due, $75,915.27 toward the pur- 
chase price of such meat and meat food products. 


7. On August 21, 1974, the Commodity Warehousing Corpora- 


1 Transcript citations will be noted “Tr..”; complainant’s exihibit citations will be noted 
“Cx.’’, respondent’s exhibit citations will be noted ““Rx.”, and joint exhibits will be noted “‘J.E.”. 
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tion of Chicago, Illinois, filed a “Creditor’s Petition” placing the 
respondents into involuntary bankruptcy. On August 26, 1974, the 
Bankruptcy Court issued an order appointing Mr. Harry Crum- 
packer a receiver in the matter of the involuntary bankruptcy pro- 
ceeding. Thereafter on August 28, 1974, respondents filed a mo- 
tion to vacate the appointment of such receiver, and on August 
29, 1974, the Bankruptcy Court issued a further order appointing 
Mr. A. M. Mancuso “operating receiver” in the matter of the al- 
leged bankrupt. 


8. Notwithstanding the appointment of the operating receiver, 
respondent Samuel M. Rosenthal, actively participated in the 
management of the corporate respondent, at times at variance 
with the instructions of the receiver. 


Among other things,2 Mr. Rosenthal and Mr. Mancuso agreed 
that a Mr. Roger Muncy would be permitted to select sheep in 
Colorado for purchase on the basis of what working capital Mr. 
Mancuso determined was available. Mr. Muncy had no ability to 
pay for the sheep; to make an initial commitment or to guarantee 
payment. He was authorized to write a draft once he had received 


‘approval ascertaining that there was sufficient cash to buy the 


sheep. Mr. Muncy would buy the sheep and the receiver would 
issue to the Richardson Heights Bank an authority to pay for that 
purchase after the processing and the sale of the mutton and the 
by-products. The resulting cash and profit were then used for 
another acquisition. 


This arrangement worked satisfactorily for approximately one 
month, from September 27, to October 25, 1974. However, Mr. 
Mancuso testified that (Tr. pp. 148-150) : 


All of a sudden we started getting an on- 
slaught of sheep and a lot of drafts at 
our bank for payment. 


x * k * 


Apparently the processing of sheep was 
not ending up as profitable as Mr. Rosen- 
thal had determined it would be. He had 
borrowed some money from Farmers Mar- 


2 See also: Tr. pp. 55-62, 73, 79-101, 151-152, 156-158, 
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ket in the form of an advance payment 
for sale... 


x 2 ft. 8 


Now, it got to the point where, of course, 
the advances could not—I was not able to 
determine or distinguish the advances 
from the actual sales, so Mr. Rosenthal 
was making or delivering a load of mut- 
ton to Beckle or Farmers Market, and 
money came in as a result of that being 
a sale, or if money came i nfrom Beckle 
as an advance on future shipments, there 
was no determination or there was no 
accounting for it. 


I was concerned about that because of the 
fact that most of our working capital, 
which was a conglomerate of cash in the 
bank, receivables and inventory, less the 
payables that we were accumulating, was 
constantly diminishing. And I kept point- 
ing this out — on repeated occasions I 
pointed it out to Mr. Rosenthal. 


Between October 18 and October 24, 1974, five loads of sheep 
came into the packing operation from Claypoole Cattle Company 
in Colorado. Mr. Mancuso did not authorize Mr. Muncy to make 
the purchases, nor did he authorize Mr. Rosenthal to authorize 
Mr. Muncy to make these purchases. 


9. Because of problems experienced with respondents, Mr. 
Mancuso agreed to a lease of the entire Great State Packing 
operation. In the Application to Lease Operations filed by Mr. 
Mancuso with the Bankruptcy Court on November 20, 1974, it 
was stated in part (JE 9): 


2. 


A proposal has been negotiated under 
which a new entity, Big Tex Packing 
Company (Big Tex), will lease from your 
Receiver the facilities at Paris, Texas. 
The concept to be employed is for your 
Receiver to retain all cash and assets of 
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the estate, but to terminate any future 
operations. Consistent with that, all em- 
ployees will be discharged, and the lessee 
will assume all responsibility for future 
utilities, insurance and the like. Big Tex 
will hold the estate harmless from such 
administrative expenses, pro rated as of 
the date of the approval of the lease con- 
tract. It is the intention of Big Tex to 
engage the same employees, lease the 
premises, and continue processing opera- 
tions but solely by utilizing new capital 
and without the use of any assets of this 
estate. In addition, Big Tex will pay $1,- 
000.00 to your Receiver per month for the 
lease of the facilities. 


3. 


Your Receiver recommends the approval 
of this agreement, for if such were not 
done, he would give serious consideration 
to termination of the business activities, 
liquidation of the inventory, collection of 
the receivables and discharge of all em- 
ployees. 


1. 
BACKGROUND 


2. 


Over a period of several months, the Re- 
ceiver found himself more and more in 
disagreement with management policies 
and business practice, to the point that 
he assumed the active role, discharging 
employees, reducing compensation to 
others, discontinuing certain sales and 
purchasing practices. A sharp disagree- 
ment has been reached with respect to 
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The application to lease further indicates that Big Tex Pack- 
ing Company would be a newly formed corporation under the laws 
of the State of Texas, and its stock would be issued to relatives, 
family members, and associates of Samuel Rosenthal. It was 
contemplated that Samuel Rosenthal would serve as general man- 
ager and play a significant role in management decisions and 
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some of the Receiver’s directives, manage- 
ment contending they are tantamount to 
a destruction of the business while the 
Receiver asserting that anything less will 
lead to speculative operations and pos- 
sible losses which could render the estate 
insolvent for its period of administrative 
operations. 


3. 


This lease of operations is motivated pri- 
marily by a desire of all parties to resolve 
this disagreement so as to preserve, as 
much as possible, the rights of each should 
Great State Packing Co., be adjudicated 
or dismissed. 


formulation of policy. 


10. 


6. 


Additional Obligations of Samuel Rosen- 
thal and Big Tex Packing Company, Inc. 
Samuel Rosenthal and Big Tex agree to 
devote whatever time is required to: 

1. Sell existing inventory of Great State 
at a profitable price prior to the sale of 
same items to be generated by Big Tex. 

2. Collect existing receivables at Great 
State prior to collections to same custom- 
ers for sales by Big Tex. 


By order dated November 20, 1974, the Bankruptcy Court 
approved the lease of respondents’ operations. However paragraph 
6 enumerated above, of the application to lease was not adhered 
to. At pages 192 and 193 of the record Mr. Mancuso testified : 


It came to my attention the inventories 
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of Great State were being diminished, 
and there was no corresponding increase 
in receivables, or in cash. 






And when I questioned it I found the 
products that were being sold out of the 
Great State inventory were being sold to 
people and billed—I can’t say in all cases, 
but in some cases were being billed on Big 
Tex invoices, and payments were being re- 
ceived by Big Tex, and those payments 
were being directed into the Big Tex ac- 
counts, bank accounts I had no control 
over. 


Ry, Ro ® 





MR. FORD: Did you attempt to negoti- 
ate the return of these 
funds, these proceeds, from 
Mr. Rosenthal, or anyone at 
Big Tex? 


MR. MANCUSO: Yes, I brought it to 
their attention. An 
agreement was 
reached for the return 
of those funds. 

MR. FORD: Were those funds returned? 


MR. MANCUSO: Not in total. 
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The lease also provided for a payment of $1,000 per month by 
Big Tex to the receiver for the lease of the Great State facilities. 
The fee was paid for a period of time and then the payment was 
terminated. 


11. Respondents, in connection with their operations as a 
packer, on or about the dates and in the transactions set forth be- 
low, purchased livestock in commerce, and in purported payment 
therefor issued checks or drafts which were returned unpaid by 
the bank upon which they were drawn because respondents did 
not have sufficient funds on deposit in the account upon which 
such checks or drafts were drawn, and thereby failed to pay, when 
due, the full purchase price of such livestock. 
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Dates of No. of Purchase Outstanding 

Purchase Head Price Balance Purchased From 
10/18/74 950 $ 12,419.40 $ 12,419.40 Claypoole Cattle Co. 
10/18/74 290 3,939.00 3,939.00 s 
10/23/74 948 12,259.38 12,259.38 

10/24/74 310 4,564.25 4,564.25 

10/24/74 320 4,188.00 4,188.00 


12. Respondents, in connection with their operations as a 
packer, on or about October 2 and October 9, 1974, purchased ap- 
proximately 2,597 head of livestock from R. L. Lewis, San An- 
tonio, Texas, for a purchase price of $21,397.48, and failed to pay, 
when due the full purchase price of such livestock. 


13. Respondents, on or about August 23, 1974, through Au- 
gust 28, 1974, purchased 1,106 head of livestock from Henry 
Thompson Livestock, Inc., Belle Fourche, SoSuth Dakota, for a 
purchase price of $15,729.43; and failed to pay, when due, the full 
purchase price of such livestock. 


CONCLUSIONS 


All contentions of the parties raised in this proceeding, whether 
or not specifically stated herein, have been considered in the light 
of the record evidence in arriving at the preceding findings and 
the conclusions which follow. 


The key issues to be determined here are factual determinations 
of violations in the pre-bankruptcy period, plus the legal deter- 
mination of responsibility for alleged post-bankruptcy violations. 


Respondents at pages 1 and 2 of their brief delineate the issues 
in the following manner: 


“(1) It is admitted that all Respondents 
were Packers within the meaning of the 
Act prior to the date of bankruptcy. 


(2) Itis not disputed that Samuel Rosen- 
thal may be held responsible for violations 
of Great StSate Packing Co., Inc. 


(3) All dates, amounts, figures, number 
of head, and balances due are stipulated 
for the transaction with Claypoole Cattle 
Company, Henry Thompson Livestock, 
Ine., Flavorland Industries and Pacific 
Trading. 
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The specific matters, then, still in issue are the 
following: 


(A) WasR. L. Lewis unpaid in fact for 
any sale of livestock before bankruptcy? 


(B) Do the unpaid and pre-bankruptcy 
sales of smoked hams from Flavorland 
Industries and Pacific Trading Company 
constitute a violation of 7 U.S.C. § 192(a) 
and 9 CFR § 201.43(b) ? 


(C) After the appointment of a bank- 
ruptcy receiver, can the bankrupt its of- 
ficers or its employees be deemed a 
packer within the meaning of the Act? 


A. 


The record evidence supports the finding that respondents’ fail- 
ed to pay R. L. Lewis for the purchase, on or about May 29, 1974, 
of 1,957 head of livestock (Finding of Fact 4). 


Exhibit 14 which is a list of transactions between Mr. Lewis and 
respondents over a period of time beginning in May 1974, lists the 
May 29 transaction and others subsequent thereto. With the ex- 
ception of the May 29 transaction and three other transactions 
on October 2 and 9, 1974 (see Finding of Fact 12), the remaining 
transactions were paid (Tr. 297). While Mr. Lewis’ explanation 
of how he matched payments against purchases is not altogether 
clear (Tr. 304-310), Mr. Lewis testified in unequivocal terms that 
the May 29, 1974, transaction of $20,101.40 worth of livestock was 
not paid for by Sam Rosenthal or Great State (Tr. 292, 313). Mr. 
Lewis also testified how he spoke to Mr. Sam Rosenthal in June 
1974, about that specificMay 29 transaction, and that in June 
1974, two months before any bankruptcy proceeding, Sam Rosen- 
thal assured Mr. Lewis that payment would be made (Tr. 292- 
293). 


Further since respondent did not designate how payments were 
to be applied to purchases (Tr. 304-305) the manner by which Mr. 
Lewis applied the payments was not inappropriate. See: 40 Am 
Jur & 108. 


Respondents contend, at page 5 of their brief, that the R. L. 
Lewis transaction “is the type of transaction which forms the 
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basis for routine civil litigation” and that ‘‘a packer should be en- 
titled to dispute an account without the jeopardy of having to 
defend an administrative action in the bargain.’”’ However as aptly 
stated in complainant’s reply brief, the issue before us here in the 
May 29 R. L. Lewis transaction is not how much is owed to Mr. 
Lewis, nor whether Mr. Lewis was eventually paid all of the out- 
standing amount. Instead the issue is whether or not there was 
an amount owing, and whether the packer paid the amout owing 
when due. 


“The answer... . is that this is not a reparation proceeding 
where an order for payment is sought. Here, Blue Star Foods, Inc. 
is not asking that respondents make it whole for losses resulting 
from respondents’ nonperformance. The question is whether re- 
spondents should be restrained from engaging in a partice consid- 
ered injurious to the system of livestock marketing in this country. 
As was said of a similar situation in In re Denver Boneless Beef 
Co., Inc., 29 A.D. 431, at page 444: “This, of course, is not a pro- 
ceeding for the ordering of reparation to be paid by respondent. It 
is a disciplinary proceeding under Title II of the Act and i 
brought in vindication of the public interest regardless of the out- 
come of the court litigation.” In re Bob Loggins et al., 29 A.D. 
1155, 1158 (1970). See also: AAA Meat Packing Company, 31 
A.D. 543, 550 (1972). 


B. 


The Flavorland Industries and Pacific Trading transactions 
(Findings of Fact 5 and 6) constitute violations of the Act. Sec- 
tion 202 of the Act (7 U.S.C. 192) reads in part: 


It shall be unlawful with respect to live- 
stock, meats, meat food products, livestock 
products in unmanufactured form, ... 
for any packer ... to: 

(a) Engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or 
device in commerce;... 


In In re American Kosher Provisions, Inc., 28 A.D. 1248 (1969), 
at 1253, it was held: 


Each of the respondents is a packer. Most 
of the cases arising under the Act dealing 
with failure to pay on the part of packers 
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have involved purchases of livestock. 
However, there is no bar to their consider- 
ation nor diminution of their persuasive- 
ness when considered in connection with 
failures to pay for meat purchased in 
commerce. It has long been the settled rule 
that failure to pay for livestock pur- 
chased in commerce is an unfair and de- 
ceptive practice and device violative of 
section 202 of the Act. (Citations omit- 
ted) 


See also In re Fotenos Brothers, 27 A.D. 1429, 1430-1431 
(1968) ; In re Eastern Meats, Inc., 21 A.D. 134, 141 (1962) ; In re 
Bob Loggins et al., Supra; and AAA Meat Packing Company, 
supra., 39 A.D. at 550 (1972). 


C. 


While we are hesitant to espouse the primary jurisdiction 
theory which complainant appears to advance in the main brief, 
we nevertheless conclude from the facts in this record that re- 
spondents are packers under the Act before and subsequent to 


the appointment of a receiver, and consequently have violated Sec- 
tion 202(a) of the Act (7 U.S.C. 192 (a)) and sections 201.43 (b) 
of the Regulations (9 CFR 201.43(b)) before and subsequent to 
the appointment of a receiver. 


As was noted earlier this proceeding is one to restrain re- 
spondents via issuance of a cease and desist order, from engaging 
in a practice injurious to the system of livestock marketing. It is 
not a proceeding where an order for payment is sought.* On the 
other hand, the purpose of the Bankruptcy Act (11 U.S.C. et seq.) 
is to provide for the equitable and expeditious distribution of the 
assets of the bankrupt among its creditors, and for the discharge 
of the debtor’s debts. Consequently we see no conflict between the 
Bankruptcy Act and the Packers and Stockyards Act. See: Louis 
Zwick v. Freeman, 373 F2d 110 (CA 2, 1967) and Marvin Tra- 
gash Co. v United States, 524 F2d 1255 (CA 5, 1975), each affirm- 
ing the Judicial Officer’s decisions concerning the relationship 
between Perishable Agricultural Commodities and Bankruptcy 
Acts. 


8 cf: Heater v. Federal Trade Commission, 503 F2d 821 (CA 9, 1974) Under “cease and 
desist”” provision of Federal Trade Commission Act, the Commission did not possess power to 
order businessman to make restitution of monies secured by unfair and deceptive business prac- 
tices found to have been committed by him. 
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Although the Zwick cased ealt with a relationship between the 
Perishable Agricultural Commodities Act and the Bankruptcy Act, 
the reasoning is equally applicable to the relationship between the 
Packers and Stockyards Act and the Bankruptcy Act. The Court 
held that the Bankruptcy Act does not limit the authority of reg- 
ulatory agencies to perform the functions that Congress assigned 
them. The administrative action against the respondents in this 
matter is to achieve exactly the same end sought in the Zwick case, 
to assure financial responsibility within a particular regulated in- 
dustry. 


In summary the Court of Appeals in the Zwick opinion held: 


(1) An order by the Secretary of Agri- 
culture imposing a sanction under the 
Commodities Act is not a “debt” for 
Bankruptcy Act purposes and does not 
conflict with the express provisions of 
said Act (873 F2d at 115-116) ; 

(2) The goals of the Commodities Act— 
protection of the producers of perishable 
agricultural products—are not inconsist- 
ent with the goals of the Bankrupcty 
Act—relieving the honest debtor of liabil- 
ity for his past obligations (873 F2d at 
116) ; and 

(3) Congress did not intend to exempt 
a bankrupt from federal regulatory laws 
even where there exists some degree of 
conflict between such laws and the Bank- 
ruptcy Act (373 F2d at 117). 


Regarding the Zwick and Tragash opinions, respondents cor- 
rectly note at pages 9 and 10 of their brief that the “significant 
fact overlooked is that in both the violations alleged and proved 
were ones which had taken place before the bankruptcy began”. 
However we conclude that the holdings in the two opinions are 
equally applicable in the circumstances of this case to the viola- 
tions which occurred after August 21, 1974, the date the involun- 
tary bankruptcy petition was filed. 


Even though an operating received was appointed, respond- 
ent Rosenthal never relinquished control of the operations of the 
corporate respondent, and in certain instances would disregard the 
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instructions of the receiver, and even abuse the confidence of the 
receiver (Findings of Fact 7 through 10). 


In these circumstances we believe the entry of a cease and desist 

order is appropriate for the violations committed both prior to and 
subsequent to the filing of the involuntary bankruptcy petition. 
In addition the record indicates resistance to the bankruptcy peti- 
tion by respondents (Tr. 324-326; JE 5). Assuming respondents 
are ultimately successful in obtaining dismissal of the petition, the 
interim period in which the bankruptcy proceedings were pending 
should not insulate respondents from the statutory sanction for 
violations committed during such period. 


ORDER 


1. The corporate respondent, its officers, directors, agents and 
employees, successors, and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a pack- 
er; and the individual respondent, Samuel M. Rosenthal, as an in- 
dividual or as an officer, agent, or employee of the corporate re- 
spondent, or any successor or other corporation or partnership, 
subject to the Packers and Stockyards Act; shall cease and desist 
from: 


a. Issuing or causing the issuance of checks or drafts in pay- 
ment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented 
for payment; and 


b. Failing to pay, when due, or causing any corporation or 
partnership to fail to pay, when due, the full purchase price of 
livestock and meat food products purchased in commerce. 


2. This order shall become effective on the first day after this 
decision and order become final.* 


3. Pursuant to the Rules of Practice governing proceedings un- 
der the Act, this decision and order become final without further 
procedure 35 days after service unless appealed to the Secretary 
by a party to the proceeding within 30 days after service, as pro- 
vided in Sections 202.16 and 202.18 of said Rules (9 CFR 202.16 


and 202.18). 
4. Copies hereof shall be served upon the parties. 


* The Decision and Order became final February 9, 1977.—Ed. 
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(No. 17,609) 


In re GUMISENDO GARCIA, P&S Docket No. 5325. Decided October 
29, 1976. 


Bonding requirements—faliure to comply with—Answer 
—failure to file—admission of facts 


Where respondent wilfully violated the Act and the regulations in connections 
with his operations as a market agency thereunder as found herein, re- 
spondent is ordered to cease and desist from said violation. 


Stephen E. Hari, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The Complaint al- 
leges that respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regu- 
lations (9 CFR 201.29, 201.30). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. Respondent was informed in the 
letter of service that an answer should be filed in accordance with 
the Rules of Practice, and that failure to answer denying the al- 
legations in the Complaint and requesting an oral hearing would 
constitute admission of such allegations and waiver of such hear- 
ing. 


Respondent has failed to file an answer within the time pre- 
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scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the findings of 
fact. 


Respondent has filed with the Packers and Stockyards Adminis- 
tration a reasonable bond or its equivalent as required by the Act 
and the regulations. On the basis thereof, complainant has recom- 
mended that the respondent not be suspended as a registrant un- 
der the Act. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Gumisendo Garcia, hereinafter referred to as the re- 
spondent, is an individual whose address is 701 Olive Street, 
Smithville, Texas 78957. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The respondent was notified via certified mail by the Pack- 
ers and Stockyards Administration, United States Department 
of Agriculture, on or about February 9, 1976 that he was without 
bond coverage, and that if he continued livestock operations with- 
out bond coverage or its equivalent as required under the Act and 
Act and sections 201.29 and 201.30 of the regulations. Notwith- 
Act and sections 201.29 and 201.30 of the regulations. NoNtwith- 
standing such notice, respondent has continued to engage in busi- 
hess as a market agency buying livestock in commerce on a com- 
mission basis without filing and maintaining a reasonable bond 
or its equivalent as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 





MISCELLANEOUS 
Cite as 36 A.D. 226 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent as 
required under the Act and the regulations. 


This Order shall become effective on the sixth day after the De- 
cision and Order becomes final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and Or- 
der becomes final without further proceedings 35 days after serv- 
ice hereof UNLESS appealed to the Secretary of Agriculture by 
a party hereto within 30 days after service, as provided in sections 
202.16 and 202.18 of the Rules of Practice, as amended (9 CFR 
202.16, 202.18). 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 


(No. 17,610) 


In re MID-STATES LIVESTOCK, INC., et al. P&S Docket No. 4906. In 
order issued February 22, 1977, by Donald A. Campbell, Ju- 
dicial Officer. 


ORDER TERMINATING SUSPENSION 
(No. 17,611) 


In re RICKEY BoBo. P&S Docket No. 5317. In order issued Feb- 
ruary 9, 1977, by John A. Campbell, Administrative Law 
Judge. 


* The Decision and Order became final February 2, 1977—Ed., 
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DISMISSAL AS PARTY TO PROCEEDING—Minch’s Wholesale 
Meats, Inc. 


(No. 17,611a) 


In re MINCH’S WHOLESALE MEats, INC., et al. P&S Docket No. 
5221. In order issued February 4, 1977, by Dorothea A. Bak- 
er, Administrative Law Judge. 
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JOHNSON FARMS v. POLING CORPORATION, INc, PACA 
Docket No. 2-4471. Dismissal — settlement be- 
tween parties 


JOSEPH H. BLOOM Co. v. ALLSTATE Foop & PRODUCE, 
Inc. PACA Docket No. 2-4495. Default 
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SkookuM, INc. v. ALLSTATE Foop & Propucs, INC. 
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S. CorTELLO, INc. v. SALADS LIMITED, DALLAS. PACA 
PACA Docket No. 2-4472. Default 


WEATHERHEAD POTATO Co., INC. v. WAYNE COUNTY 
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F.O.B. transaction—suitable shipping condition warranty 
—not applicable—Contract terms—freight charges to be 
borne by purchaser—Resale—proceeds of applied to 
freight charges by trucker—Reparation awarded 


Where the suitable shipping condition warranty is not applicable due to 
abnormal transportation service and conditions, respondent is liable to 
complainant for the contract price of the lettuce in issue in the amount 
of $667.50. 


James V. Wright, Presiding Officer. 
Joun R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on July 25, 1975, in which com- 
plainant seeks an award of reparation in the amount of $667.50 
against respondent in connection with a transaction involving 
150 cartons of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s representative on August 4, 
1975. A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on August 12, 1975. 


Respondent, in its answer to the formal complaint filed on Au- 
gust 25, 1975, denied any liability to complainant in connection 
with this transaction. 


Since the amount in dispute does not exceed $3,000, the short- 
ened method of procedure provided in section 47.20 of the Rules 
of Practice (7 CFR 47.20) is applicable. Pursuant to this proce- 
dure complainant filed an opening statement. Respondent, al- 
though given the opportunity, did not file an answering statement. 
Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, D’Arrigo Bros. Co., of California, is a cor- 
poration whose address is P.O. Box, Salinas, California. 
poration whose address is P.O. Box 850, SaSlinas, California. 


2. Respondent is an individual, Thomas Newton Thompson, 
doing business as Tommy Thompson Produce, whose address is 
321 Produce Plaza, Louisville, Kentucky. At the time of the tran- 
saction involved herein, respondent was licensed under the Act. 


3. On or about October 1, 1974, in the course of interstate 
commerce, complainant sold to respondent 150 cartons of Page 
Boy lettuce at $4.00 per carton, plus 35 cents cooling and 10 cents 
brokerage feet, f.o.b. net 30 days, for a total contract price of 
$667.50. This contract was negotiated by a broker, J. J. Distribut- 
ing Co., of Salinas, California. 


4. Pursuant to this contract, complainant on October 1, 1974, 
placed aboard a truck 150 carton of lettuce for shipment from 
Salinas, California, to respondent at Louisville, Kentucky. On the 
straight bill of lading covering these goods the carrier was in- 
structed to maintain temperatures in transit ranging from 34 to 
36 degrees. 


5. The goods arrived at Elizabethtown, Kentucky, on Satur- 
day, October 5, 1974, where a Federal inspection was held two 
days later, on October 7, 1974. That inspection disclosed the fol- 
lowing: 

Condition of Equipment: Mechanical refrigeration in operation. 

Temperature of Product: Doorway: Top 50 degrees F., bottom 

54 degrees F. 

Condition: ... Wrapper leaves: From three to five heads per 

carton, average 15% decay affecting wrapper leaves. 

Head leaves: Decay ranges from five to ten heads per carton, 

average 30% Bacterial Soft Rot in all stages, mostly advanced. 

Remarks: Inspection and certificate restricted to product in 

three upper layers of load and at applicant’s request to con- 

dition only. 


6. Respondent received a copy of the Federal inspection and 
subsequent thereto rejected the shipment. 


7. There were 460 cartons of lettuce in this shipment, of 
which 150 belonged to respondent. 
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8. Complainant authorized disposition by the carrier of the 
460 cartons of lettuce, including the 150 cartons involved herein. 
The carrier applied the resulting proceeds of $700 towards the 
cost of freight. 


9. The formal complaint was filed on July 25, 1975, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Initially we note that complainant did not challenge respond- 
ent’s allegation that a valid rejection was made and since the facts 
show that respondent gave prompt notice after arrival that a fed- 
eral inspection was not immediately available but would be ob- 
tained as soon as possible, we assume that notice of rejection fol- 
lowing inspection was given within the extended time period 
allowed by 7 CFR 46.2 (cc). 


Therefore we find that neither the f.o.b. terms of the contract 
nor the rejection of the shipment by respondent are in dispute. 
The only question is whether respondent was entitled to reject 
the 150 cartons of lettuce upon arrival at Elizabethtown, Ken- 


tucky. Respondent bases its rejection on an alleged breach of the 
suitable shipping condition warranty, contending that transporta- 
tion conditions and service were normal but that the goods arrived 
in an abnormally deteriorated state. 


Complainant contends that the suitable shipping condition war- 
ranty is not applicable because excessive temperatures upon ar- 
rival establish abnormal transportation service and conditions. 
Complainant further contends that since the abnormal transpor- 
tation service and conditions render the warranty void, respondent 
cannot rely on that warranty as a basis for rejecting the ship- 
ment and respondent is therefore liable for the entire contract 
price. 


The transaction in this case was an f.o.b. sale which carried 
with it an implied warranty of suitable shipping condition. In 
this connection, suitable shipping condition means that the com- 
modity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
assure delivery without abnormal deterioration at the contract 
destination agreed upon between the parties. See 7 CFR 46.48 (j). 


In light of complainant’s allegations, the question to be resolved 
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is whether transportation service and conditions were normal. 
The straight bill of lading covering these goods shows that com- 
plainant specified that temperatures during transit should range 
from a low of 34 degrees to a high of 36 degrees. This is in ac- 
cordance with temperatures recommended as transit temperatures 
of lettuce by the U.S. Department of Agriculture in Protection 
of Rail Shipments of Fruits and Vegetables, Agriculture Hand- 
book No. 195. The Federal inspection upon arrival discloses tem- 
peratures of 50 degrees top and 54 degrees bottom. These tempera- 
tures are in excess of those specified as transit temperatures by 
complainant and those recommended by the Department in its 
publication. Because temperatures upon arrival were in excess of 
those recognized as normal transit temperatures, we conclude that 
transportation service and conditions pertaining to the lettuce in 
question were not normal; that the suitable shipping condition 
warranty does not apply; and that respondent’s rejection was 
therefore without reasonable cause, in violation of section 2 of 
the Act. 


Section 2-703 of the Uniform Commercial Code provides, in 
relevant part, that where the buyer wrongfully rejects, then with 


respect to any goods directly affected, the aggrieved seller may 
resell and recover damages as provided in section 2-706 of the 
Code. Section 2-706 provides, in relevant part, that where the 
resale is made in good faith and in a commercially reasonable 
manner the seller may recover the difference between the resale 
price and the contract price, together with any incidental damages 
allowed under the provisions of section 2-710 of the Code. Section 
2-710 defines incidental damages, as the term relates to this case, 
as any commercially reasonable charges incurred in the resale of 
the goods, or otherwise, resulting from the breach. 


The 460 cartons of lettuce contained in this load, including the 
150 cartons purchased by respondent, were resold by the trucker 
for gross proceeds of $700. There has been no claim by either 
party that such resale was not prompt and/or proper. 


Under the f.o.b. terms of the sale, respondent was liable to the 
trucker for the freight charges. However, when the lettuce was 
rejected by respondent, the proceeds of $700 obtained on resale 
were applied on the freight charges by the trucker and complain- 
ant received nothing. Accordingly, and under the circumstances 
here, complainant’s damages amount to $667.50, or the f.o.b. con- 
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tract price, for which reparation should be awarded to complain- 
ant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $667.50, with interest thereon at 
the rate of 8% per annum, from November 1, 1974, until paid. 

Copies of this order shall be served upon the parties. 


(No. 17,613) 


D’ ARRIGO BROS. Co. OF CALIFORNIA v. OWEN PRODUCE, INC. PACA 
Docket No. 2-3938. Decided February 1, 1977. 


F.O.B, transaction—Contract terms—freight charges to be 
paid by purchaser—Rejection—without reasonable cause 
—~Damages— measure of—Resale—Proceeds of applied to 
freight charges by trucker—Transportation service and 
conditions—abnormal— Warranty of suitable shipping 
condition not applicable—Reparation awarded 


Where respondent failed to sustain its burden of proving breach of contract 
by complainant with respect to the lettuce in issue, respondent is liable 
to complainant for the contract price thereof in the amount of $1,379.50, 
for which reparation is awarded with interest. 


James V, Wright, Presiding Officer. 
John R, Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,379.50 in 
connection with a transaction involving 310 cartons of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, in 
substance denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure set forth in the 
Rules of Practice, 7 CFR 47.20, is applicable. Pursuant to this 
procedure, complainant submitted an opening statement and re- 
spondent submitted an answering statement| Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, D’Arrigo Bros. Co., of California, is a cor- 
poration whose address is P.O. Box 850, Salinas, California. 


2. Respondent, Owen Produce, Inc., is a corporation whose 
address is P.O. Box 309, Elizabethtown, Kentucky. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On October 1, 1974, in the course of interstate commerce, 
complainant sold to respondent 310 cartons of Page Boy brand 
lettuce, 2-dozen size, at an agreed price of $4 per carton, f.o.b. 
Salinas, California, plus cooling charges of 35 cents per carton 
and brokerage commission of 10 cents per carton, for a contract 
total of $1,379.50. 


4. The contract between the parties was negotiated by a bro- 
ker, J. J. Distributing Co., of Salinas, California. 


5. On October 1, 1974, complainant loaded 460 carton of let- 
tuce — including the 310 cartons involved in this case — onto a 
refrigerated truck at Salinas, California, and billed the load out 
to respondent at Elizabethtown, Kentucky, at 10:30 p.m. on that 
date, with instructions to the carrier to maintain temperatures in 
the truck ranging from 34°-36°F. while the lettuce was in transit. 


6. Before proceeding to Elizabethtown, the truck carrying the 
lettuce was stopped at various points in the State of California to 
on-load various lots of fruits and vegetables for delivery to re- 
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spondent at Elizabethtown and to another of complainant’s cus- 
tomers in Louisville, Kentucky. Among these pick-ups were 60 
cartons of oranges, for which the shipper requested an in-transit 
temperature of 40°-42°F., and 215 cartons of tomatoes, for which 
the shipper requested an in-transit temperature of 44°F. At the 
time of loading, the temperature of the tomatoes was 72°F. 


7. The truckload of produce involved herein arrived at Eliza- 
bethtown, Kentucky, on or about Saturday, October 5, 1974. Re- 
spondent unloaded and accepted the various lots of grapes, toma- 
toes, oranges and mixed vegetables which were on the truck and 
which it had purchased, but would not accept the lettuce. Sub- 
sequently, and acting on the advice of the broker, respondent left 
the lettuce on the truck and applied for a Federal inspection of 
this commodity. 


8. At 11:30 a.m. on Monday, October 7, a Federal inspection, 
for condition only, was made at Elizabethtown of the 460 cartons 
of lettuce in the truck, with the inspection being restricted to the 
three upper layers of the load. As a result of that inspection, the 
lettuce was certified as follows, in relevant part: 


Temperature of Produce: Doorway: Top 50°F., Bottom 54°F. 


Conditions: ... Wrapper leaves: From 3 to 5 heads per carton, 
average 15% decay affecting wrapper leaves. Head 
lease: Decay ranges from 5 to 10 heads per carton, 
average 30% Bacterial Soft Rot in all stages, some 
advanced. 


9. Respondent, subsequent to the inspection set forth above, 
rejected the 310 cartons of lettuce which it purchased and which 
were included as a part of the 460 cartons of lettuce contained in 
this load. The trucker ultimately resold this entire lot of lettuce— 
460 cartons — for gross proceeds of $700. 


10. An informal complaint was filed on February 3, 1975, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent’s rejection, which is not at issue, is based upon its 
claim that the lettuce did not meet the good delivery standards for 
lettuce at Elizabethtown, Kentucky, in breach of the warranty of 
suitable shipping condition. Complainant, however, contends that 
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the good delivery standards do not apply in this case, since the 
transportation service and conditions under which this load was 
handled in transit were abnormal. Complainant urges the conclu- 
sion, therefore, that respondent’s rejection was without reasonable 
cause, and in violation of section 2 of the Act. 


The lettuce involved herein was sold to respondent, with no 
express warranty as to quality or grade being given by complain- 
ant. Under the f.o.b. terms of the contract, however, there was an 
implied warranty that the lettuce would be in suitable shipping 
condition at the time it was billed to respondent. See section 46.- 
43(i) of the Department’s regulations, 7 CFR 46.43 (i). “Suitable 
shipping condition”, as defined in the regulations, means that the 
commodity, at time of billing, is in a condition which, if the ship- 
ment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal] deterioration at the 
contract destination agreed upon between the parties (7 CFR 
46.43(j)). With respect to a contract involving the sale of lettuce 
and which does not specify a U.S. grade or percentage of condi- 
tion defects, the good delivery standards for lettuce promulgated 
by the Department (7 CFR 46.44 (2)) permit a maximum of 15% 
condition defects at destination, including therein not more than 
9% serious damage, of which not more than 5% may be decay 
affecting any portion of the head exclusive of wrapper leaves. 


The evidence shows that complainant requested that the lettuce 
be transported at temperatures ranging from 34°F to 36°F. (Ex- 
hibit No. 1, Formal Complaint). This instruction to the carrier is 
in accord with the Department’s recommendation of in-transit 
temperatures for lettuce of 32°F to 36°F. (Protection of Rail Ship- 
ments of Fruits and Vegetables, Agricultural Handbook No. 195, 
July 1961). Respondent in its answer however, stated that the 
temperature of the goods in the truck on arrival in Elizabethtown 
(excluding the lettuce) was 44°F to 48°F. Respondent in its an- 
swering statement further observed: 


“Tt is obvious that the lettuce was not handled in a reasonable 
manner by the trucker in that 


(1) the lettuce was loaded with commodities that called for 
different transit temperatures; 


(2) the lettuce was subject to the high temperatures of to- 
matoes upon loading; 
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(3) continual opening and closing of the doors could defin- 
itely affect the temperature within the trailer and could in- 
itiate deterioration of lettuce; 


(4) At the destination temperatures upon inspection were 
50 degrees top 54 degrees bottom, 16 degrees to 20 degrees 
higher than the required transit temperature of lettuce. 


After weighing the evidence at hand, we conclude that it is suf- 
ficient to establish that the transportation service and conditions 
under which this load was handled were abnormal, as far as the 
lettuce was concerned, and that the warranty of suitable shipping 
condition is therefore inapplicable as to this product. We further 
conclude that the respondent’s rejection, which was based upon 
complainant’s alleged breach of the warranty of suitable shipping 
condition, was without reasonable cause, in violation of section 
2 of the Act. 


Section 2-703 of the Uniform Commercial Code provides, in 
relevant part, that where the buyer wrongfully rejects, then with 
respect to any goods directly affected, the aggrieved seller may 
resell and recover damages as provided in section 2-706 of the 
Code. Section 2-706 provides, in relevant part, that where the re- 
sale is made in good faith and in a commercially reasonable man- 
ner the seller may recover the difference between the resale price 
and the contract price, together with any incidental damages al- 
lowed under the provisions of section 2-710 of the Code. Section 
2-710 defines incidental damages, as the term relates to this case, 
as any commercially reasonable cherges incurred in the resale of 
the goods, or otherwise, resulting from the breach. 


The 460 cartons of lettuce contained in this load, including the 
310 cartons purchased by respondent, were resold by the trucker 
for gross proceeds of $700. There has been no claim by either 
party that such resale was not prompt and/or proper. 


Under the f.o.b. terms of the sale, respondent was liable to the 
trucker for the freight charges. However, when the lettuce was 
rejected by respondent, the proceeds of $700 obtained on resale 
were applied on the freight charges by the trucker and complain- 
ant received nothing. Accordingly, and under the circumstances 
here, complainant’s damages amount to $1,379.50, or the f.o.b. 
contract price, for which reparation should be awarded to com- 
plainant against respondent, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,379.50, with interest there- 
on at the rate of 8% per annum, from November 1, 1974, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 17,614) 


GERARD J. ALBERT, INC. v. ANTHONY SALVO, d/b/a SALVO’s GOLD- 
EN Foops, PACA Docket No. 2-3978. Decided February 1, 
1977. 


Burden of proof—failure to sustain—Contract—failure to 
prove breach of—Evidence—insufficiency of—Reparation 
awarded 


Where respondent failed to sustain his burden of proof of a breach of con- 
tract by the complainant with resulting damages, respondent is liable 
to complainant for the agreed contract price of the potatoes in issue in 
the amount of $7,395.17, for which reparation is awarded. Additional 
reparation of $1,696.10 is also awarded complainant as the prevailing 
party herein, for fees and expenses in connection with the oral hearing 
herein. 


Roger Weiner, Presiding Officer. 
Peter Lawson Kennedy, Providence, RI, for complainant. 
Francis J. Boyle, Newport, RI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation from respondent in the amount of $7,395.17 in con- 
nection with several shipments of produce in interstate commerce. 
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A copy of the Department’s Report of Investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying 
liability. Respondent made a timely request for an oral hearing. 


An oral hearing was held in Fall River, Massachusetts, on May 
11, 1976, at which both sides were represented by counsel. Six 
witnesses testified at the hearing, four on behalf of complainant, 
two on behalf of respondent, with respondent recalling, during 
the presentation of his case, one of those witnesses called by com- 
plainant. The deposition testimony of two witnesses, one on be- 
half of each party, was received into evidence. Briefs were filed 
by both parties. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is R.R. #1, 
Exeter, Rhode Island. 


2. Respondent is an individual doing business as Salvo’s Gold- 
en Foods whose address is 1853 South Main Street, Fall River, 


, Massachusetts. At the time of the transactions involved herein 


respondent was licensed under the Act. 


3. On or about each of the dates recited below, complainant 
by oral contract and in the course of interstate commerce sold to 
the respondent the indicated quantities of Grade 85% or better, 
U.S. No. 1, North Carolina Pungo Potatoes at the prices indicated 
below : 


June 17, 1974 39,930 Ibs. 6.40/ewt. 
June 19, 1974 40,900 Ibs. 6.15/cewt. 
July 8, 1974 42,260 lbs. 5.50/ewt. 


4, Said shipments were dispatched and delivered to respondent 
in Fall River, Massachusetts from New Bern, North Carolina, as 
per the terms of the agreements. 


5. Respondent received and accepted said potatoes in com- 
pliance with the aforementioned oral contracts. 


6. The contract prices for the three shipments were $2,555.52, 


| $2,515.85 and $2,324.30 respectively, for a total of $7,395.17. 


7. Respondent has failed to pay to complainant the agreed 
purchase prices or any other amount for the three loads. 
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8. An informal complaint was filed on or about February 26, 
1975, which was within nine months of the time the cause of 
action herein accrued. 


CONCLUSIONS 


It is clear from the testimony offered by both complainant and 
respondent that oral contracts, as described above, for the sale, 
delivery and payment for three loads of potatoes were in fact 
formed. It is undisputed that the potatoes were delivered to re- 
spondent’s place of business pursuant to these contracts within 
the time contemplated for delivery. Testimony for both parties 
reveals that the potatoes were received and accepted by respond- 
ent or his duly authorized agent. No evidence was offered by re- 
spondent to indicate his rejection of the load within eight hours 
after arrival or inspection of the load. Furthermore, no credible 
evidence was offered in support of respondent’s contention that 
he contacted complainant subsequent to acceptance and protested 
the quality and condition of the potatoes received. 


Respondent maintains that each of the loads were deficient in 
either quality or cleanliness. Having accepted the commodity, the 
burden of proof falls upon respondent to prove the alleged breach 
of contract and damages resulting from the alleged breach. Rus- 
sell Huston v. Sherwood Waldron, 32 A.D. 1592 (1978). 


Respondent failed to secure Federal inspections of the potatoes 
on arrival. Respondent, however, introduced testimony alleging 
the presence of rot in the first shipment, high sugar content in the 
second shipment and dirt and vines in the third shipment. This 
testimony was unconvincing and failed to meet the burden of 
proof imposed upon respondent. Notwithstanding his failure to 
meet the aforementioned burden, respondent also failed to intro- 
duce adequate or precise testimony concerning the amount of 
damages suffered as a result of complainant’s alleged breach of 
the agreements. Even if respondent had met his burden of proof 
as to the alleged breach he would be without remedy because of 
the failure to introduce adequate evidence in support of his claim 
of damages arising from the complainant’s alleged breach of con- 
tract. 


Complainant having established its prima facie case, and re- 
spondent having failed to meet the burden of proof imposed upon 
him by his defense, it is found that respondent has failed and re- 
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fused to pay to complainant the $7,395.17 due as a result of the 
aforementioned agreements. Said failure constitutes a violation 
by respondent of Section 2 of the Act for which reparation should 
be awarded with interest. 


Complainant, pursuant to section 47.19(d) of the Rules of Prac- 
tice (7 CFR 47.19(d)) timely submitted its claim for attorney 
fees and expenses incurred incident to this matter. Respondent 
was offered an opportunity to object to said claim but failed to 
do so. The amount claimed by complainant, $1,696.10, is found to 
be a reasonable sum for legal fees and expenses in this action. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation $7,395.17, with interest thereon at 
the rate of 8% per annum from August 1, 1974, until paid. In 
addition, respondent shall pay to complainant within 30 days of 
the date of this order, as additional reparation, $1,696.10, with 
interest thereon at the rate of 8% per annum, from the date of 
this order until paid. 


(No. 17,615) 


NATHAN’S FAMOUS, INC. v. N. MERBERG & SON. PACA Docket No. 
2-3497. Decided February 1, 1977. 


Confirmation of agreement—failure to give written notice 
of objection to—Contract—confirmation of —~Damages— 
measure of—Replacement purchases—costs of ~Statute of 
frauds—inapplicability of—Reparation awarded 


Where complainant made reasonable efforts to cover for the potatoes it failed 
to deliver, but was unable to do so until replacement purchases were ef- 
fectuated, respondent is liable to complainant for the difference between 
the total cost of replacement and the contract price of the undelivered 
potatoes, for a total due and owing complainant of $28,530.81 for which 
reparation is awarded. Additional reparation is awarded complainant 
against respondent of $3,078.78 for fees and expenses in connection with 
the oral hearing herein. 











244 NATHAN’S FAMOUS v. N. MERBERG & SON 
Cite as 36 A.D. 243 


George S. Whitten, Presiding Officer. 
Leonard K. Krim, New York, NY, for complainant 
H. R. Friedman and Irving Coopersmith, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $28,530.81 in 
connection with a transaction involving potatoes contemplated for 
shipment in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto deny- 
ing liability to complainant. Respondent requested an oral hearing. 


An oral hearing was held at New York, New York, on August 
26, 1975. Both parties were represented by counsel at the hearing. 
Two witnesses appeared for complainant, and two witnesses ap- 
peared for respondent. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Nathan’s Famous, Inc., is a corporation whose 
address is 1501 Broadway, New York, New York. 


2. Respondent, N. Merberg & Son, is a partnership composed of 
Nathan Merberg and Elliot Merberg whose address is 1250 Ran- 
dall Avenue, Bronx, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about December 20, 1973, complainant through its 
sales manager, Herbert Kirsch, and respondent through Elliott 
Merberg, entered into an oral contract by telephone for the sale 
to complainant by respondent of 15,000 fifty-pound bags of Maine 
Katahden potatoes, U.S. No. 1 Grade, size 214, minimum, 4 inches 
maximum, at $9.00 per cwt., for delivery to complainant’s New 
York warehouses during the month of April, 1974. 
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4. On December 21, 1973, respondent sent complainant the fol- 
lowing letter: 


Mr. Herb Kirsch 

Nathans Famous 

Surf Avenue 

Coney Island, New York 11224 


Dear Mr. Kirsch: 


This is to confirm our telephone conversion of December 20, at 
which time you agreed to contract with us for 15,000 bags of po- 
tatoes to be delivered the month of April, 1974 at $9 per 100 as per 
your specifications. 


Cordially, 


/s/ 
Elliot Merberg 


5. On December 31, 1973, Herbert Kirsch and Elliot Merberg 
met for lunch at which time Kirsch told Merberg that he wanted 
to increase the number of potatoes from 15,000 to 20,000 fifty- 
pound bags. Merberg responded that he would attempt to get the 
additional potatoes but that he wanted from complainant a writ- 
ten confirmation of the 15,000 bags together with a deposit of 
$1,500. It was agreed between Kirsch and Merberg that the de- 
posit would be sent upon Kirsch’s return from vacation on Jan- 
uary 14 due to the difficulty of getting out a check by January 4, 
the date on which Kirsch planned to leave for vacation. 


6. On January 2, 1974, Kirsch sent to Merberg the requested 
confirmation in the following terms: 


We have agreed to purchase from N. Merberg & Son 
15,000/50 lb. bags of Maine Katahden potatoes, U.S. No. 
1, 214, inches—4 inches at $9 CWT delivered to ware- 
house of our designation during April 1974. Each ship- 

ment to be accompanied by a USDA inspection certi- 
ficate. Grade guaranteed to destination. 


Terms; advance deposit of $100 per truckload (1,000/50 
number bags). Balance to be paid upon receipt of mer- 
chandise as per specifications. 


/s/ 


Herbert Kirsch for: N. Merberg & Son 
for: Nathan’s Famous, Inc. 
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7. On January 16, 1974, Kirsch sent a $1,500 deposit check to 
respondent with the following covering letter : 


Dear Mr. Merberg: 


As agreed, enclosed please find a check in the amount of 
$1,500 as cash advance deposit for — 
1,500 number/50 number bags of Katahden po- 
tatoes U.S. No. 1 214 inch-4 inch at $9 Cwt. to be 
delivered April 1974. 


Very truly yours, 

/8/ 
Nathan’s Famous, Inc. 
Herbert Kirsch, Director 
Corporate Food Service 


8. On January 18, 1974, Merberg sent to Kirsch an undated let- 
ter stating as follows: 


Dear Mr. Kirsch: 


As per our conversation of Monday, Junuary 14, 1974, 
I am returning to you the deposit I received today. 


As you know, this situation is a result of the potato 
grower reneging on his commitment to me. 


I am sorry to have inconvenienced you. I hope we can 
be of service to you in the future. 


Cincerely, 


/8/ 
Elliot Merberg 


9. After receipt of the letter set forth in Finding 8, Kirsch had 
several oral conversations with Merberg demanding delivery of 
the potatoes and was advised delivery would not be made. Kirsch 
attempted to obtain the potatoes from other sources but was un- 
able to get any commitment for the sale of potatoes for April de- 
livery until March 22, 1974. On that date Kirsch purchased on be- 
half of Nathan’s, 12,000 fifty-pound bags of potatoes meeting the 
specifications set forth in Finding 3 for delivery in April, 1974 at 
a price of $12.60 per hundredweight. Eleven thousand nine hun- 
dred thirty-two bags were actually delivered due to shrinkage and 
pilferage in route. On May 3, 1974, Nathan’s received an addi- 
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tional 1,000 fifty-pound bags of potatoes meeting the specifica- 
tions set forth in Finding 3 at a price of $6.85 per bag, which had 
been previously purchased from Carmichael Brothers of Monti- 
cello, Maine. On May 8, Nathan’s received an additional 1,000 bags 
of potatoes meeting the specifications set forth in Finding 3 at a 
price of $6.72 14 per bag which had previously been purchased 
from Washburn Potato Company. On May 10, 1974, Nathan’s re- 
ceived an additional 994 bags of potatoes meeting the specifica- 
tions set forth in Finding 3 at a price of $6.85 per bag from Wash- 
burn Potato Company. On May 13, 1974, Nathan’s received 74 
bags of potatoes of the specifications set forth in Finding 3 at a 
price of $6.72 14 per bag from Washburn Potato Company. The 
total cost of the 15,000 bags of potatoes purchased by Nathan’s as 
a replacement for the potatoes not delivered was $96,030.81. 


10. The formal complaint was filed on April 29, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges as defenses to complainant’s action that the 
letter from respondent of December 21, 1974, was an offer which 
was never accepted and that such letter if viewed as a confirma- 
tion of an oral agreement is insufficient for such purpose because 
of the statute of frauds. We will first deal with the statute of 
frauds as a defense in this action. At the outset, it is necessary for 
us in discussing the statute of frauds and its relevance to this pro- 
ceeding to discuss a matter which the parties have not addressed 
except in passing. That is, whether the statute of frauds of the 
State of New York has any applicability whatsoever to this pro- 
ceeding before the Secretary Agriculture. Although it is true that 
the alleged contract was made in New York between two residents 
of New York, it is also true that the basic law applicable to this 
proceeding is the Federal statutory law and regulations issued 
pursuant thereto together with the decisions of the Secretary in 
accord therewith. As was recently stated in Hegel Branch v. Mis- 
sion Shipper, 35 A.D. 726 (1976) : 


In matters involving the statute of frauds under the 
Perishable Agricultural Commodities Act, the Depart- 
ment has long followed the guidelines laid down in Jo- 
seph Rothberg v. A. Rothstein & Sons, 183 F.2d 524 (8rd 
Cir. 1950), 9 A.D. 1272. In that case the court made it 
clear that a federal district court hearing a case on ap- 
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peal from the Secretary under the Act does not sit as 
another court of the state and is not governed by the rule 
of Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). Such a 
case is rather “to be determined under the same rules of 
substantive and procedural law as were involved in the 
Secretary’s proceedings.” (Rothenberg, supra). By the 
same token, Rothenberg also makes it clear that where 
the Act or regulations of the Secretary do not provide a 
solution to a problem of the validity of a contract, then 
state law is applicable. In the Rothenberg case the Court 
of Appeals, recognizing that Pennsylvania law was ap- 
plicable, determined that since the statute of frauds of 
Pennsylvania was procedural rather than substantive 
it would not be applicable in a reparation proceeding. The 
court reasoned that “the federal act intends to grant a 
new remedy which is not dependent upon but is in addi- 
tion to such other remedies as may be available to the 
parties at common law or by the statutes of any state’, 
and that where the statute of frauds of a particular state 
only precluded enforcement of an oral contract ts a rem- 
edy, but left it otherwise valid, though unenforceable, 
such a procedural statute would have no effect upon a 
proceeding before the Secretary or a subsequent appeal 
therefrom. We feel that the substantive-procedural dis- 
tiction as drawn in Rothenberg is valid and should re- 
main applicable in reparation proceedings before the Sec- 
retary. There has always been a reluctance to apply the 
statute of frauds in reparation decisions, due to the sim- 
ple fact that oral contracts are extremely common in 
the fruit and vegetable industry. Sales are commonly 
made interstate by phone, and where a broker is involved 
and issues a written confirmation, it is frequently not 
clear whose agent he was in the transaction. These fac- 
tors combine to create situations where the application 
of the statute would work a fraud rather than prevent 
one. While the Secretary could by regulation provide that 
state statutes of frauds would not be applicable in repar- 
ation proceedings, he has not in fact done so. However, 
in the absence of such regulation we feel warranted in 
holding that in future cases the burden of showing that 
a particular statute of frauds is a part of the substantive 
law of a state in the sense that it renders an agreement 
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null and void as a contract and not merely unenforceable 
should be upon the party claiming the benefit of the 
statute. 


Respondent, in its brief, maintains that the New York statute is 
substantive and not procedural, citing Silverman v. Indevco, Inc., 
106 N.Y.S.2d 669 (Sup. Ct. 1951), aff’d 107 N.Y.S. 2d 542 (App. 
Div. 1951). However, this decision obviously deals with the statute 
of frauds in effect in New York State prior to the passage of the 
Uniform Commercial Code which became effective in New York 
on September 27, 1964. In addition, we also note that while the 
cited case does stand for the proposition that the New York sta- 
tute of frauds prior to the passage of the UCC was substantive and 
not procedural, the case is nevertheless not despositive of the issue. 
This is true because New York’s highest appellate court writing 
two years after the decision in Silverman v. Indevco, Inc., stated: 


Whether or not an oral contract, valid and enforceable in 
the jurisdiction where made, is subject to the statute of 
frauds of a jurisdiction where an action is brought upon 
the contract is a problem not yet settled in this state. It 
has been the subject of much debate by the commenta- 
tors and the decisions on the point are in “irreconcilable 
conflict” . . . This court has recognized the existence of 
the problem and the conflict of authority but has thus 
far found it unnecessary to resolve it. Rubin v. Irving 
Trust Co., 113 N.E.2d 424 (N.Y. 1953). 


As recently as 1963, and only one year prior to the effective 
date of the Uniform Commercial Code in New York, the New 
York Stipreme Court stated, citing Rubin v. Irving Trust Co., that 
“plaintiff’s argument assumes that the New York statute of 
frauds is substantive, rather than procedural. This question has 
not yet been settled and need not be passed upon here.” 


Respondent has not cited us to any case dealing with the present 
statute of frauds as embodied in the Uniform Commercial Code 
in effect in New York, and our own research has failed to disclose 
any New York cases despositive of this issue. However, while 
we have not made an exhaustive search, it has been our experi- 
ence that the courts of other states when treating the UCC statute 
of frauds have deemed it to be procedural rather than substantive. 
For instance, in Hegel Branch v. Mission Shippers, supra, we 
found that a Texas appellate court had ruled the Texas Uniform 
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Commercial Code statute of frauds (identical in terms with the 
statute of frauds with which we are dealing in this case) to be 
procedural rather than substantive. See, Paine v. Moore, 464 S.W. 
2d 477 (Tex. Civ. App. 1971). We find that the statute of frauds 
of New York is procedural rather than substantive and, therefore, 
inapplicable in this proceeding. 


We find respondent’s other basic defense, i.e. that the letter of 
December 21, 1973, was an offer which was never accepted, un- 
convincing, as the letter is clearly by its own terms confirmatory 
of a prior oral agreement. Furthermore the record clearly re- 
veals that the terms omitted by such letter were as set forth in 
Finding 3. 

However, there is another ground on which respondent must be 
found to have entered into a binding contract with complainant 
and on such basis we would have to find a contract between the 
parties even if the New York statute of frauds were applicable to 
this proceeding. The Uniform Commercial Code §2-201(2) states: 
“Between merchants if within a reasonable time a writing in con- 
firmation of the contract and sufficient against the sender is re- 
ceived and the party receiving it has reason to know its contents, 
it satisfies the requirements of subsection (1) against such party 
unless written notice of objection to its contents is given within 
ten days after it is received.” After receiving Merberg’s letter of 
December 21, and after the discussions of December 31, complain- 
ant sent a confirmation to respondent which unquestionably sets 
forth all of the specifications of the agreement between the par- 
ties. Kirsch testified that this confirmation was mailed on Jan- 
uary 2, 1974. Merberg testified that he returned the confirmation 
unsigned along with his undated letter returning complainant’s 
deposit. Counsel for complainant unequivocably agreed on the 
record that this undated letter was mailed on January 18, 1974. 
Although Mr. Merberg testified at the hearing that he received 
the January 2 confirmation from Mr. Kirsch on “the tenth or 
tleventh of January” such testimony is in contradiction to the 
statement which he made in a letter to his attorney dated January 
81, 1974 and included in the Department’s report of investiga- 
tion. In that letter, Mr. Merberg referred to the conversation of 
December 31, 1973 and stated that the January 2 confirmation 
was received approximately a week after such conversation. 
Therefore it is evident that the period of time during which re- 
spondent failed to give written notice of objection to the contents 
of the January 2 confirmation exceeded ten dyas from the date of 
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its receipt. We deem the confirmation to have been acquiesced in 
and find that the requirements of the New York statute of frauds 
(Uniform Commercial Code §2-201(2) have been fully met. 


We turn now to the question of complainant’s damages resulting 
from respondent’s unquestionable breach of the contract of sale. 
Respondent alleges that complainant failed to mitigate damages 
because replacement purchases were delayed until March. Re- 
spondent also alleges that potatoes were available for purchase 
through the Chicago Commodities Exchange for April, 1974 de- 
livery. However, complainant has shown that the potatoes avail- 
able through the Commodities Exchange were not of the same 
specifications as those for which it had contracted with Merberg. 
We believe complainant’s testimony concerning the extreme diffi- 
culty of obtaining potatoes of the required specifications during 
the period in question for April delivery. We find that complainant 
made reasonable efforts to cover and was unable to do so until the 
replacement purchases were effectuated. As stated in Finding 9 
the total cost of the replacement potatoes was $96,030.81. The dif- 
ference between this figure and the contract price of the potatoes 
which respondent failed to deliver to complainant is $28,530.81. 
Respondent’s failure to pay complainant such amount is a viola- 
tion of section 2 of the Act for which reparation should be 
awarded with interest. 


The Act, section 7(a), provides in relevant part that “the Sec- 
retary shall order any commission merchant, dealer, or broker who 
is the losing party to pay the prevailing party, as reparation or 
additional reparation, reasonable fees and expenses incurred in 
connection with any such hearing.” In accordance with the appli- 
cable provisions of the Rules of Practice 7 CFR 47.19(d)) com- 
plainant filed a timely request for an award of fees and expenses 
in the total amount of $5,453.78. Respondent’s counsel objected to 
complainant’s claim for fees and expenses on the ground that the 
hourly rate charged by complainant’s counsel in connection with 
all phases of the proceeding, namely $125.00 an hour, was not 
reasonable. In view of the complexities of this proceeding we find 
that the hourly rate is reasonable. However complainant’s counsel 
charged for 10 hours in connection with the review of the tran- 
script and drafting of the brief. This amount is not allowable 
since it is not considered to be in connection with the oral hearing. 
In addition complainant claimed 9 hours for research but did not 
state the nature of the research in such a manner as would enable 
us to determine whether such research was necessitated by the oral 
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hearing or was of the type which would have been necessary if the 
case had been determined under the shortened procedure. Accord- 
ingly this amount must also be denied. See Vic Mahns v. American 
Fruit Purveyors, 34 A.D. 1950 (1975). We therefore find that 
fees and expenses in the amount of $3,078.78 are reasonable and 
should be awarded to complainant from respondent. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $28,530.81, with interest there- 
on at the rate of 8% per annum from February 1, 1974, until paid. 
In addition, respondent shall pay to complainant within thirty 
days from the date of this order, as additional reparation, 
$3,078.78, with interest thereon at the rate of 8% per annum, 
from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,616) 


ENGEBRETSON-GRUPE COMPANY v. LOMBARDO FRUIT & PRODUCE 
and/or THE GILBERT BROKERAGE COMPANY. PACA Docket 
No. 2-4205. Decided February 3, 1977. 


Agency—absence of—Principals—actions by and for 
themselves—Dismissal as to Lombardo Reparation 
against Gilbert 


Where there was no agency relationship between complainant and respondent 
The Gilbert Brokerage Company and all parties acted for themselves 
in the transaction in issue; respondent Gilbert Brokerage Company is 
liable to complainant for the total contract price of the tomatoes in the 
amount of $1,870.00 for which reparation is awarded complainant against 
said respondent. The complaint against respondent Lombardo Fruit & 
Produce Company is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
LeRoy W. Gudgeon, Chicago, IL for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks an 
award of reparation against respondents in the amount of 
$1,870.00, in connection with a transaction in interstate commerce 
involving a truck shipment of tomatoes from Nogales, Arizona, to 
St. Louis, Missouri. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Respondent Lom- 
bardo filed an answer admitting liability to someone in the amount 
of $1,895.00 and tendered a check in that amount. Respondent Gil- 
bert did not file an answer. 


The amount claimed as damages in the formal complaint does 
not exceed $3,000. Therefore the shortened procedure provided 
for in section 47.20 of the Rules of Practice (7 CFR 47.20) is ap- 
plicable. Under this procedure the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition the parties were given 
the opportunity to submit additional evidence in the form of sworn 
statements but did not do so. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Edgar Valencia d/b/a Enge- 
bretson-Grupe Co., whose address is P.O. Box 1147, Nogales, 
Arizona. 


2. Respondent, The Gilbert Brokerage Company, is a corpora- 
tion whose address is 97 Produce Row, St. Louis, Missouri. This 
respondent was licensed under the Act at the time of the transac- 
tion involved herein. 


3. Respondent, Lombaro Fruit and Produce Company, is a cor- 
poration whose address is 83-91 Produce Row, St. Louis, Missouri. 
This respondent was licensed under the Act at the time of the 
transactions involved herein. 
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4. On or about May 8, 1975, complainant shipped by truck to 
respondent, The Gilbert Brokerage Company, one load of toma- 
toes (two varieties) for an invoice price of $1,870.00, pursuant to 
oral contract. 


5. The load of tomatoes was, at a later date, received by re- 
dent Lombardo, which paid some portion of the freight charges. 


6. On or about May 16, 1975, respondent Gilbert billed respon- 
dent Lombardo for this load of tomatoes at an invoice price of 
$1,895.00. 


7. Respondent Lombardo has submitted a check in the amount 
of $1,895.00, payable to complainant. The check is being held by 
the Fruit and Vegetable Division, AMS, pending the disposition 
of the complain herein. 


8. The formal complaint was filled within nine months after the 
cause of action accrued. 


CONCLUSIONS 


Complainant proceeds on the theory that it was the principal in 
the sale of this produce to Lombardo, and that Gilbert was its 
broker or agent. Lombaro denies that there was a sale by com- 
plainant to Lombaro and alleges that it purchased the tomatoes 
from Gilbert. 


From all the facts and documentary evidence we must conclude 
that all parties were acting for themselves as principals and that 
there was no agency relationship. Gilbert billed Lombardo by in- 
voice. No memorandum of sale was issued. All of complainant’s 
documents for the transaction contain language evidencing a sale 
to Gilbert at a price of $1,870.00. Significantly complainant’s in- 
voice to Gilbert contains the phrase, “brokerage at NONE.” See 
Stewart Packing Cooperative v. Pemberton, 19 A.D. 380 (1960). 

We conclude that complainant can look only to Gilbert for its 
unpaid claim, and that Gilbert is liable to complainant for the 
total purchase price of $1,870.00. Respondent The Gilbert Broker- 
age Company’s failure to pay such amount to complainant is a vio- 
lation of section 2 of the Act for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order respondent The Gil- 
bert Brokerage Company shall pay to complainant, as reparation, 
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the sum of $1,870.00, with interest thereon at 8 percent per annum 
from July 1, 1975, until paid. 


The complaint against respondent Lombardo Fruit & Produce 
Company is dismissed. 


Copies of this order shall be served upon the parties. 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 17,617) 


JOHNSON FARMS v. POLING CORPORATION, INC. PACA Docket No. 
2-4471. In order issued February 22, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,618) 


AL HARRISON COMPANY DISTRIBUTORS v. DAN BANOVICH. PACA 
Docket No. 2-4482. In order issued February 22, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,619) 


M. TROMBETTA & SONS, INC. v. BREVOORT FRUIT MARKET. PACA 
Docket No. 2-4283. In order issued February 22, 1977, by 
Donald A. Campbell, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE 
OF FURTHER ORDER 


(No. 17,620) 


LINDEMANN FARMS, INC. v. FOOD FAIR STORES. PACA Docket No. 
2-3686. In order issued February 4, 1977, by Donald A. Camp- 
bell, Judicial Officer, 
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(No. 17,621) 


GERARD J. ALBERT, INC. v. ANTHONY SALVO d/b/a SALVO’S GOLD- 
EN Foops. Paca Docket No. 2-3978. In order issued February 
28, 1977, by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER--REPARATION AWARDED 


(No. 17,622) 


ASSOCIATED POTATO GROWERS, INC. v. V. R. REED PRODUCE, PACA 
Docket No. 2-4473. Reparation of $6,124.75 with 8 percent in- 
terest from May 1, 1976, awarded complainant against re- 
spondent in order issued February 2, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,623) 


BLUE GOOSE GROWERS, INC. v. WILLIAM BROADUS, d/b/a BROADUS’ 
PRODUCE COMPANY. PACA Docket No. 2-4484. Reparation of 
$972.50 with 8 percent interest from April 1, 1976, awarded 
complainant against respondent in order issued February 2, 
1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,624) 


BUSHMAN GROWERS SALES INC. v. LETSINGER PRODUCE INC. PACA 
Docket No. 2-4475. Reparation of $581.00 with 8 percent in- 
terest from October 1, 1976, awarded complainant against 
respondent in order issued February 2, 1977. by Donald A. 
Campbell, Judicial Officer. 


(No. 17,625) 


H. R. BUSHMAN & SON CORP. v. FRANK AND LOEDA BLACK. PACA 
Docket No. 2-4477. Reparation of $1,695.00 with 8 percent in- 
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terest from July 1, 1976, awarded complainant against re- 
spondent in order issued February 2, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,626) 


CENTRAL VALLEY CITRUS & PACKING Co. v. DONALD W. BALMAN, 
d/b/a CiTRUS Co. PAcA Docket No. 2-4486. Reparation of 
$6,939.08 with 8 percent interest from June 1, 1976, awarded 
complainant against respondent in order issued February 1, 
1976, in order issued February 2, 1977. by Donald A. Camp- 
bell, Judicial Of ficer. 


(No. 17,627) 


DIXON TOM-A-TOE COMPANIES, INC. v. SPARR WHOLESALE PRODUCE, 
Inc. PAaca Docket No. 2-4485. Reparation of $14,796.75 with 
8 percent interest from July 1, 1976, awarded complainant 
against respondent in order issued February 2 1977, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 17,628) 


S. CORTELLO, INC. 1. SALADS LIMITED, DALLAS, PAcA Docket No. 
No. 2-4472. Reparation of $15,566.05 with 8 percent interest 
from November 1, 1975, awarded complainant against re- 
spondent in order issued February 2, 1977, by Donald A. 

« Campbell, Judicial Officer. 


(No. 17,629) 


JOHN H. IRWIN, JR. v. WAYNE COUNTY PRODUCE, INC. PACA Docket 
No. 2-4480. Reparation of $13,083.50 with 8 percent interest 
from July 1, 1976, awarded complainant against respondent 
in order issued February 4, 1977, by Donald A. Campbell, 
Judicial Officer. 








258 MISCELLANEOUS 
Cite as 36 A.D. 258 


(No. 17,630) 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE COUNTY PRO- 
DUCE, INC. PACA Docket No. 2-4489. Reparation of $2,245.19 
with 8 percent interest from June 1, 1976, awarded complain- 
ant against respondent in order issued February 4, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,631) 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE COUNTY PRO- 
DUCE, INC. PACA Docket No. 2-4490. Reparation of $9,098.91 
with 8 percent interest from June 1, 1976, awarded complain- 
ant against respondent in order issued February 4, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,632) 


WEATHERHEAD POTATO Co., INC. v. WAYNE COUNTY PRODUCE, INC. 
PACA Docket No. 2-4481. Reparation of $77,890.00 with 8 per- 
cent interest from June 1, 1976, awarded complainant against 
respondent in order issued February 4, 1977 by Donald A. 

Campbell, Judicial Officer. 


(No. 17,633) 


ATLANTIC COUNTY SALES COMPANY, INC. v. ALLSTATE FooD & 
PrRopUCE INC. Paca Docket No. 2-4494. Reparation of 
$8,424.15 with 8 percent interest from August 1, 1976, 
awarded complainant against respondent in order issued 
February 7, 1977, by Donald A. Campbell, Judicial Officers. 


(No. 17,634) 


FORLLIZZI BRoS., INC. v. THEODORE C. GREENE, d/b/a TED 
GREENE’S FRUIT & PRODUCE. PACA Docket No. 2-4488. Repara- 
tion of $735.22 with 8 percent interest from May 1, 1976, 
awarded complainant against respondent in order issued Feb- 
ruary 7, 1977, by Donald A. Campbell, Judicial Officer. 
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(No. 17,635) 


INTER HARVEST, INC. v. KING BROKERAGE Co. PACA Docket No. 
2-4483. Reparation of $27,418.60 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent 
in order issued February 7, 1977, by Donald A. Campbell, 
Judicial Of ficer. 


(No. 17,636) 


JOSEPH H. BLOOM Co. v. ALLSTATE Foop & PRoDUCE, INC. PACA 
Docket No. 2-4495. Reparation of $12,610.45 with 8 percent 
interest from October 1, 1976, awarded complainant against 

respondent in order issued February 7, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,637) 


SkookuM, INc. v. ALLSTATE Foop & PRopDUCE, INC. PAcA Dock- 
et No. 2-4479. Reparation of $5,294.08 with 8 percent interest 
from November 1, 1976, awarded complainant against re- 
spondent in order issued February 7, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,638) 


ALFRED LAGRANGE, INC. v. THE GILBERT BROKEAGE COMPANY. 
Reparation of $3,037.50 with 8 percent interest from Sep- 
temper 1, 1975, awarded complainant against respondent in 
order issued February 23, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 17,639) 


ALLFRED LAGRANGE, INC. v. THE GILBERT BROKEAGE Co. and/or 
LOMBARDO FRUIT & PRODUCE Co. PACA Docket No. 2-4097. 
Reparation of $265.25 with 8 percent interest from Septem- 
ber 1, 1975, awarded complainant against respondent The Gil- 
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bert Brokerage Co. in order issued February 23, 1977, by 
Donald A. Campbell, Judicial Officer, dismissing the com- 
plaint against respondent Lombardo Fruit & Produce Co. 
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